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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

NETSPHERE, INC., §
MANILA INDUSTRIES., INC., AND 8§
MUNISH KRISHAN, §
§
PLAINTIFFS 8§
§
V. 8§ CIVIL ACTION NO. 3:09-CV-0988-F
§
JEFFREY BARON AND 8§
ONDOVA LIMITED COMPANY, 8§
§
DEFENDANTS. 8§

THE RECEIVER'S RESPONSE BRIEF FILED PURSUANT
TO THE COURT’'S ORDER DATED DECEMBER 5, 2011

ICANN makes the flat footed—yet unsupported—asserthat it is powerless to enforce
the Court’s stay, and instead, tries to pass tlok bo WIPO regarding who can stop the legal
action against the Novo Point, LLC’s domain namenfggames.com. [ICANN, however,
sidesteps the fact that it promulgated and govitim$JDRP and accredits arbitrators like WIPO.
So, ICANN'’s claim that it has no influence over V@PRings hollow. Further, by virtue of the
Receivership, this Court is granted statutory,amtide jurisdiction subjecting ICANN to the
Receiver Order and this Court’s authority to endaitc

l. PROCEDURAL HISTORY

On November 21, 2011, the Receiver filed Werified Emergency Motion to Enforce
Stayrequestingnter alia that the Court order ICANN to stay and abate ti¥RP proceedings
against funnygames.com (the “UDRP Claim”). [Docket 722.] On November 28, 2011, the
Court issued itrder Granting the Receiver's Emergency Motion tofdice Stayordering
ICANN to stay and abate the UDRP Claim and notifg Court of its compliance within two

days. [Docket No. 724.] ICANN did not comply withe Court’s order. So, on December 2,
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2011, the Court issued i@rder to Show Causerdering ICANN to stay and abate the UDRP
Claim immediately and notify the Court of its comapice by December 6, 2011 (the “Show
Cause Order”). [Docket No. 726.] On December@,12 ICANN filed itsNon-Party Internet
Corporation for Assigned Names and Numbers’ Respdos Order to Show Causghe
“Response”). [Docket No. 728.] The same day tberCordered the Receiver to respond to the
Response no later than December 9, 2011. [Doc&e¥R®O.] Pursuant to the Court’s order, the
Receiver files this response brief.

. ARGUMENT AND AUTHORITIES
A. ICANN Has the Authority to Stay the UDRP Claim Aganst Funnygames.com.

ICANN wants this Court to believe it has no infleenover 1) the dispute resolution
policy ICANN created and continues to govern orI@ANN’s own approved arbitrators.
ICANN makes the blanket assertion that becausenbt a “party” to the UDRP Claim, it lacks
the “authority” to intervene and direct the WIPOrézognize this Court’s stay. [Docket No. 728
at pp.4-5.] Interestingly, the Response providesxplanation fowhy ICANN cannot intervene
or, more precisely, what istopping its involvement in the WIPO proceeding against
funnygames.com. The answer is simplething. ICANN can easily instruct WIPO to observe
the Court’s stay. SeeDeclaration of Damon Nelson, attached hereto dsditxA, at 1 6.)

At the same time ICANN is proclaiming its supposatpotence, it readily admits it
created the UDRP establishing the standards faivieg disputes concerning the registration
and use of internet domain names. (Docket No. &28. 3; Ex. A at 1 7.) ICANN also
confesses that only arbiters it approvesi.ef,(WIPO) may adjudicate UDRP disputes. (Docket
No. 728 at p. 4; Ex. A at 1 7.) Several federalrtohave recognized that ICANN has, indeed,

“appointed,” “accredited,” and “authorized” WIPOtivithis authority. See, e.g., Barcelona.com,

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
TO THE COURT'S ORDER DATED DECEMBER 5, 2011 2



Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 3 of 102 PagelD 36208

Inc. v. Excelentisimo Ayuntamiento Barcelp830 F.3d 617, 621 (4th Cir. 2003) (*authorized”);
Virtual Countries v. Republic of S. Afric800 F.3d 230, 233 (2d Cir. 2002) (“accredited”);
Sallen v. Corinthians Licenciamentos LTDZ/3 F.3d 14, 21 (1st Cir. 2001) (“accredited”);
Barcelona.com, Inc. v. Excelentisimo Ayuntamier@oc&ong 189 F.Supp.2d 367, 370 (E.D.
Va. 2002) (“appointed”). Lastly, ICANN reservesethunilateral right to change the UDRP
process (and presumably the accreditation proc€Es).A at 1 7.)

So, it stands to reason that ICANN—which created @araintains jurisdiction over the
UDRP and provides WIPO with its accreditation—hae &bility to get involved in the UDRP
Claim. (d. at 1 8.) In other words, there is nothing prewentCANN from instructing WIPO
to stay the UDRP Claim or risk losing its statusaasiCANN-accredited UDRP arbiter.ld()
ICANN'’s failure to mention anything in this regasdbstantiates this point. So, essentially, the
issue for ICANN is not one a@fan’t but, instead, one @fon't.

B. This Court Has Jurisdiction Over ICANN.

So, the next question is why, if ICANN has the poweecomply with the Show Cause
Order, it chooses not do so. The answer appedns tauch bigger than the funnygames.com
dispute. Indeed, ICANN, an American company, appdy does not want to be under the
control of any American court. The issue rearfi@ad under the pretense of “jurisdiction.”

In its Response, ICANN argues that this Court camnder ICANN to stay or abate the

dispute over funnygames.com because this Courts lgeksonal jurisdiction over ICANN.

! An internet registrar is an ICANN-accredited origation that manages the reservation of domain same
in accordance with ICANN policies. (Ex. A. at ) 9abulous.com is the registrar for all of the Nd®oint, LLC
and Quantec, LLC domain names (including funnygacoes). (d.) Registrars are contractually obligated to abide
by the UDRP decisions of ICANN-approved arbitratiganels like WIPO. 1d.) So, if WIPO issued a decision
adverse to Novo Point, LLC that funnygames.com khde transferred to the complainant in the dispute
Fabulous.com would be obligated to transfer the alonunder ICANN policy. 1¢l.) However, ICANN could
nonetheless direct Fabulous.com to disregard amgrad WIPO decision regarding funnygames.com arsiead,
allow for domain name’s transfer to any Court-apgbpurchaser. Id.) Again, this demonstrates another avenue
which ICANN can utilize authority it claims to lack

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
TO THE COURT'S ORDER DATED DECEMBER 5, 2011 3
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[Docket No. 728 at 2.] Specifically, ICANN reliesn International Shoe Company v.
Washington 326 U.S. 310, 66 S. Ct. 154 (1945) and its prgdenthe proposition that, due to
ICANN'’s alleged “lack of minimum contacts with Tex&this Court cannot issue orders as to
ICANN—“to do so would offend the traditional notierof fair play and substantial justice.”
[Docket No. 728 at p. 5.]

1. Federal statutes confer jurisdiction over ICANN.

ICANN misses the point. This Court has statutemysgiction over ICANN not through

ICANN’s contactswith Texas, but by virtue of this matter beingealdral equity receivership

proceeding. $eeDocket No. 124 at p. 1 (“It is herby ordered thatd? S. Vogel is appointed
Receiver for Defendant Jeffrey Baron with the fotlwer of an equity receiver.”).] “Thim
personamurisdiction of a Court in a federal equity reaaiship proceeding is not governed by
traditional minimum contacts analysis."Quilling v. Cristell No. 304-CV-252, 2006 WL
316981, at *2 (W.D. N.C. Feb. 9, 2008ge also Haile v. Henderson Nat'l Bai@b7 F.2d 816,
823 (“An exhaustive search of decisions involvihg federal receivership statutes reveals no
case where a minimum contacts test was appliecbmere@sident defendants.”). Instead, “[i]n
cases involving federal equity receiverships, teeivership court acquiregationwide
jurisdiction based on the interplay of 28 U.S.@58 and 28 U.S.C. § 1692Cristell, 2006 WL
316981, at *2 (emphasis added). “[l]f a congresaicstatute provides for extraterritorial or
nationwide service of process, the district coas personal jurisdiction over all served within
the extended territory of the district courtd.

Pursuant to Section 754, “the territorial juristhatof the appointing court is extended to
any district of the United States where propertlelved to be that of the receivership estate is

found, provided that the proper documents have bkhin each district as required by § 754.”

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
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S.E.C. v. Wealth Mgmt. LL.@lo. 09-C-506, 2011 WL 666095, at *1 (E.D. WisbF&5, 2011)
(quotingHaile, 657 F.2d at 823)ee also S.E.C. v. BilzeriaB78 F.3d 1100, 1104 (D.C. Cir.
2004);Cristell, 2006 WL 316981, at *2. The “proper documentsjuieed to be filed by Section
754 are “copies of the complaint and such ordexpgiointment in the district court,” which must
be filed “within ten days after the entry of [thedeiver’s] order of appointment.” 28 U.S.C. §
754;see also Wealth Mgmt. LL.2011 WL 666095, at *2. The filing of such pap&nsanother
district within the statutory 10-day period actstdend the receiver court’s personal jurisdiction
over individuals in that district.' Wealth Mgmt. LLC2011 WL 666095, at *1see also S.E.C. v.
Vision Commc’ns, Inc74 F.3d 287, 290-91 (D.C. Cir. 1996)aile, 657 F.2d at 8235teinberg
v. A Analyst Ltd.No. 04-60898-CIV, 2009 WL 838989, at *2 (S.D. Har. 26, 2009).

Section 754’s companion statute, Section 1692,Vides for service of process in any
such district where 754 filings are properly mad€ristell, 2006 WL 316981, at *2.

Section 1692 states in relevant part:

In proceedings in a district court where a receiseappointed for property, real,

personal or mixed, situated in different districfgpcess may issue and be

executed in any such district, but orders affecthrgyproperty shall be entered of
record in each such district.

28 U.S.C. 8 1692. This Court has already ruled #8U.S.C. § 754 subjects Receivership
Assets to nationwide jurisdiction. [Docket No. 29%ee also Quilling v. StariNo. 3:05-CV-
1976-L, 2006 WL 1683442, at *3 (N.D. Tex. June 2906) (Lindsay, J.) (finding that Sections
754 and 1692 “[tlogether . . . give a receivergtoprt bothin remandin personanjurisdiction

in all districts where property of the receivershgiate may be located.Warfield v. Arpe No.
3:05-CV-1457-R, 2007 WL 549467, at *10-11 (N.D. T&eb. 22, 2007) (Buchmeyer, J.) (“By
enacting 88 754 and 1692, Congress has extendetkriiiterial jurisdiction of a receivership

court to any district where property of the recestwp may be located, as long as the receiver

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
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complies with all statutory prerequisites to jurcsidn.”); Cristell, 2006 WL 316981, at *2;
Steinberg 2009 WL 838989, at *3Court-Appointed Receiver of Lancer Mgmt. Group LLC
Lauer, No. 05-60584-CIV, 2008 WL 906274, at *3 (S.D. Mar. 31, 2008).

ICANN claims that “there is no evidence that [tJReceiver has filed any such required
documents in California, where ICANN is located[Docket No. 728 at p. 6 n.4.] This is
incorrect. On December 6, 20i6he Receiver filed the required documents andbéisteed a
miscellaneous action in the U.S. District Court tbe Central District of California, where
ICANN is located® SeeNetsphere Inc., et al. v.. Baron et;alause No. 2:10-MC-417; in the
U.S. District Court for the Central District of (faknia. The same day, the Receiver served
ICANN with a copy of theNotice of Filing Miscellaneous Action Per 28 U.S8&754 (A true
and correct copy of the Receiver's December 6, 2@Hhsmittal letter is attached hereto as
Exhibit B.) Additionally, on December 7, 2010, tReceiver served ICANN with additional
copies of theOriginal Complaint[Docket No. 1] and th®rder Appointing ReceiveDocket
No. 124]. (A true and correct copy of the Decemhe?2010 transmittal letter is attached hereto
as Exhibit C.) Contrary to ICANN'’s contention, tReceiver complied with Section 754, thus

extending this Court’s jurisdiction over ICANN.

2 |CANN asserts that, because he was appointedowerber 24, 2010, the Receiver was required to file
the Section 754 documents “by December 4, 201Dd3cket No. 728 at p. 6 n.4.] However, Decembet04,0 was
a Saturday, and December 6, 2010 (a Monday) watthé day that is not a Saturday, Sunday, or légdiday.”
SeeFeD. R. Civ. P. 6(a)(1)(C) (applicable “in computing any timeripd specified . . . in any statute that does not
specify a method of computing time,” such as 28.0.8 754).

% In its Response, ICANN states that its principacp of business is in Marina del Rey Californidjck
is located in the Central District of CalifornifDocket No. 728 at p. 3.]

* ICANN'’s due process argument is moot since ICAN®&ady knows about the Show Cause Order by way
of the Response. Nonetheless, ICANN had notidcee@Receiver’s intentions with regard to ICANN @&hd UDRP
Claim well before issuance of the Show Cause Or&grecifically, on November 18, 2011, the Recereguested
in writing “that ICANN immediately instruct WIPO tobserve the Stay of Proceedings [pursuant to @reler
Appointing Receiver] and not proceed with any adjation of the UDRP Claim for the pendency of the
Receivership (the ‘Instruction’).” (A true and cect copy of the Receiver’s November 18, 2011 emittequest is
attached hereto as Exhibit D.) On November 21120CANN responded to the Receiver and refusedotopty

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
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2. This Court has personal jurisdiction over ICANN

Even if the Court did not have jurisdiction overABN pursuant to 28 U.S.C. 88 754 and
1692 (which it does), this Court still has persopagisdiction over ICANN. A court will find
personal jurisdiction over a party where two reguients are met: (1) the party “purposefully
availed himself of the benefits and protectionstted forum state by establishing ‘minimum
contacts’ with that forum state”; and (2) “the ecise of jurisdiction over the nonresident
defendant must not offend ‘traditional notions afrfplay and substantial justice.”Gundle
Lining Constr. Corp. v. Adams County Asphalt, &5 F.3d 201, 204-05 (5th Cir. 1996)
(quotingInt’l Shoe Co. v. Washingtp826 U.S. 310, 316, 66 S. Ct. 154, 158 (19458 erferal
jurisdiction” exists over a party who has “contimgoand systematic general business contacts”
with the forum state.” Stroman Realty, Inc. v. Wercinskil3 F.3d 476, 484 (5th Cir. 2008)
(quotingHelicopteros Nacionales de Colombia, S.A. v. H#6 U.S. 408, 416, 104 S. Ct. 1868
(1984)). In determining whether the assertion efspnal jurisdiction comports with “fair play
and substantial justice,” courts may evaluate ‘theden on defendant,” the forum State’s
interest in adjudicating the dispute,” the movirgytg’'s “interest in obtaining convenient and
effective relief,” and “the interstate judicial $gm’s interest in obtaining the most efficient

resolution of controversies.Burger King Corp. v. Rudzewic471 U.S. 462, 466-67, 105 S. Ct.

with the Instruction. (A true and correct copy IGFANN’s November 21, 2011 response is attachedtbess
Exhibit E.)

On November 28, 2011, this Court issueddtsler Granting the Receiver's Emergency Motion tddEce
Stay ordering inter alia that ICANN “immediately stay and abate the UDRP odeeding On
www.funnygames.com” (the “Stay Order”). [Docket.Ni24.] Immediately, the Receiver served ICANNhntihe
Stay Order. (A true and correct copy of the Remesve-mail transmitting the order to ICANN is aft@d hereto as
Exhibit F.) On November 29, 2011, ICANN transmitorrespondence to the Receiver contenilitey alia it was
not subject to the Court’s jurisdiction and, thd& not have to comply with the Stay Order. (Aetrand correct
copy of the letter ICANN’s November 29, 2011 copasdence with the Receiver is attached hereto hbEXG.)

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
TO THE COURT'S ORDER DATED DECEMBER 5, 2011 7
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2174, 2184 (1985). “These considerations sometiseege to establish the reasonableness of
jurisdiction upon a lesser showing of minimum catgghan would otherwise be requiredd.

a. ICANN has continuous and systematic contact withfdrtum state

ICANN is “officially recognized by the U.S. Deparémt of Commerce as the global,
nonprofit consensus organization designed to camryadministration of the Internet name and
address system.”ld.; see also Sallen273 F.3d at 20. ICANN “governs the assignment of
Internet domain names, the allocation of Interretdeol (IP) address space, and management
of the Domain Name System (DNS) and Internet ‘r@etver.” Parisi v. Netlearning, In¢.139
F.Supp.2d 745, 746 n.2 (E.D. Va. 2001). FurthecesOctober 1999, “ICANN has supervised a
non-binding arbitral system [the UDRP] for resolyidomain name disputes.” Virtual
Countries, Ing. 300 F.3d at 2331In short, and as this Court has noted, ICANN is\taprofit
corporation that governs the Internet’ockheed Martin Corp. v. Network Solutions, Jrid1
F.Supp.2d 648, 651 (N.D. Tex. 2001) (McBryde, 39p also Compana LLC v. Mondial
Assistance SAINo. 3:07-CV-1293-D, 2008 WL 190522, at *1 (N.Dexl Jan. 23, 2008)
(Fitzwater, J.) (identifying ICANN as “the quasiaggnmental body that regulates many aspects
of the Internet”). Courts have found personalgdiction to exist over non-resident parties based
upon contact with the forum state over the Interrnéeée e.g.EDIAS Software Int'l, L.L.C. v.
BASIS Int’l Ltd, 947 F. Supp. 413 (D. Ariz. 1996) (personal judsdn established over out-of-
state defendant who posted allegedly defamatotgmtants on its website where court found
postings caused injury in forum state).

b. A finding of personal jurisdiction over ICANN comge with fair paly
and substantial justice

In determining whether personal jurisdiction instliase comports with “fair play and

substantial justice,” this Court should note thabtlern transportation and communication have

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
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made it much less burdensome for a party . . . @éterdl himself in [another] State.”
Helicopteros Nacionales de Colombia, $466 U.S. at 423, 104 S. Ct. at 1876. Despitdabe

it resides in California, ICANN has had no diffiupresenting its positions to this CourSe
Docket No. 728.] Further, having disputes relatity Receivership Assets (such as
funnygames.com) managed in a single forunes-this Court, from which the Receivership
arises—promotes “the interstate judicial systemigerest in obtaining the most efficient
resolution of controversies.See Rudzewicd71 U.S. at 466-67, 105 S. Ct. at 2184 (1983)e T
alternative—having such disputes heard in whatéwem Receivership Assets happen to be
located—is the least effective approach and welgarily against the Receiver’s considerable
interest in obtaining “convenient and effectiveiegl in this forum. Id. The Receiver has
advised the Court of the tight budgetary margingwiwhich he is operating. [Docket No.
707.] Should he be forced to fight to protect Remship Assets across multiple forums, the
Receiver would face yet further strain on his &pilo satisfy the Receivership’s liabilities at a
time when the Receivership’s financial positiongr®wing more and more precariousld.]
Undoubtedly, this Court shares the Receiver's @dem the cost-effective management of the
Receivership estate and in the protection of asbetenging to the Receivership as the

Rudzewicourt advises.

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
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Respectfully submitted,

/s/ Barry M. Golden

Barry M. Golden

Texas State Bar No. 24002149
Peter L. Loh

Texas Bar Card No. 24036982
GARDERE WYNNE SEWELL LLP
1601 Elm Street, Suite 3000
Dallas, Texas 75201

(214) 999-4667 (facsimile)
(214) 999-3000 (telephone)
bgolden@gardere.com
ploh@gardere.com

ATTORNEYS FOR THE RECEIVER,
PETER S. VOGEL

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhaf toregoing document was served via the
Court’s ECF system on all counsel of record on Deuer 8, 2011.

/s/ Peter L. Loh
Peter L. Loh

THE RECEIVER’'S RESPONSE BRIEF FILED PURSUANT
TO THE COURT'S ORDER DATED DECEMBER 5, 2011 10
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DECLARATION OF DAMON NELSON

1. Damon Nelson, state and declare as follows:

l. [ have over 20 years of experience in computer programming, web design, and
Internet business.

2. I served 18 months as the registrar for the domain names at issue as part of the
bankruptcy proceedings for Ondova Limited Company (“Ondova™). My duties at Ondova
included responding to hundreds of Uniform Domain Name Dispute Resolution Policy
(“UDRP") actions, cease and desist demands, and complaints of trademark infringement. I am
also familiar with the policies and operations of the Internet Corporation for Assigned Names
and Numbers (“ICANN") and specifically how they concern UDRP proceedings.

3. I also manage my own domain name portfolio of approximately 400 domains
containing websites for e-commerce, video, blogs, and “domain parking” and consults with
clients concerning their online marketing campaigns.

4, I hold Bachelor of Science and Masters in Business Administration degrees from
Texas A&M University with specific course emphasis in engineering, compuler programming,
marketing, and investing.

5. 1 am the Permanent Manager of Novo Point, LLC and Quantec, LLC, having been
so appointed by the United States District Court for the Northern District of Texas (the “Court”)
in the matter styled Netsphere, Inc., et al. v. Jeffrey Baron, et al., Civil Action No. 3:09-CV-
0988-F (the “Lawsuit™).

6. [ believe that ICANN has the ability to instruct the World Intellectual Property
Organization (*WIPO™) to observe the Court’s stay of the Lawsuit,

7. It is my understanding that ICANN created the UDRP which establishes the

standards for resolving disputes concerning the registration and use of internet domain names.
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See hitp:/www.ican.org/en/dndr/udrp/policy.htm. Tt is also my understanding that only arbiters

like WIPO that ICANN approves of can hear UDRP  disputes. See

Imp:.-"-’w\\-u.iczmn.oru»"cn’dndr!udrpfapprm-’cd-m'ovidcrs.hlm. It is also my understanding that

ICANN reserves the right to change the UDRP and the arbiter accreditation process as well. See

hitp://www icann.org/en ‘dndr/udrp/poliey him.

8. Thus, it is my belicf that ICANN simply does not want to get involved in the
UDRP proceeding regarding funnygames.com. [ am not aware of anything preventing [CANN
from instructing WIPO to stay the UDRP action against funnygames.com or risk endangering its
accreditation as a UDRP arbiter.

9. An internet registrar is an [CANN-accredited organization which manages the
reservation of domain names in accordance with ICANN policies. A company called
Fabulous.com is the registrar for all of the Novo Point, LLC and Quantec, LLC domain names
(including funnygames.com). Registrars are contractually obligated to abide by the UDRP
decisions of ICANN-approved arbiters like WIPO. So, if WIPO issued a decision adverse 10
Novo Point, LLC that funnygames.com should be transferred to the complainant in the dispute,
Fabulous.com would be obligated to transfer the domain under ICANN policy. Nevertheless, 1
believe that ICANN could direct Fabulous.com to disregard any adverse decision WIPO
rendered against funnygames.com and allow for the transfer of the domain name to any Court-
approved purchaser.

| declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed on December ‘9 ,2011.

Damon Nelson

DECLARATION OF DAMON NELSON Page 2
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GARDERE

attorneys and counselors w www.gardere.com

Direct Tel: 214.999.4753
Direct Fax: 214.999.3753
jblakley@gardere.com

December 6, 2010
TO:  Attached Distribution List

Re:  Peter S. Vogel, Receiver; Netsphere, Inc., et al. v. Jeffrey Baron, et al.; Civil
Action No. 3:09-cv-0988, In the United States District Court for the Northern
District of Texas, Dallas Division,

To Whom It May Concern;

In connection with the appointment of Peter S. Vogel as Receiver over Jeffrey Baron in
the above referenced matter, enclosed please find copies of the Notices of Filing Miscellaneous
Action per 28 U.S.C. § 754 (the “Notices™), with copies of the Original Complaint and the Order
Appointing Receiver in the above-referenced matter attached as exhibits (the “Exhibits”), filed in
each of the following courts:

1) United States District Court for the District of Utah;

2) United States District Court for the District of Nevada,

3) United States District Court for the District of Wyoming;

4) United States District Court for the Central District of California;

5) United States District Court for the Northern District of California;

6) United States District Court for the Northern District of Ohio;

7 United States District Court for the District of Colorado;

8) United States District Court for the Eastern District of Virginia;

9) United States District Court for the Northern District of Alabama;

10)  United States District Court for the District of the Virgin Islands;

11)  United States District Court for the Western District of Texas (all divisions);
12)  United States District Court for the Eastern District of Texas (all divisions); and

GARDERE WYNNE SEWELL LLP
3000 Thanksgiving Tower, 1601 Elm Street, Dallas, Texas 75201-4761 = 214.,999.3000 Phone = 214.999.4667 Fax

Austin & Dallas = Houston = Mexico City
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December 6, 2010
Page 2

13)  United States District Court for the Southern District of Texas (all divisions).

Although all the Notices filed in the above-listed courts included the Exhibits, please note
that the Notice of Filing Miscellaneous Action Per 28 U.S.C. § 754 filed in the Utah District
Court is the only Notice enclosed in this correspondence that includes the Exhibits. This was
done for purposes of volume.

You should also expect to be served shortly by the Receiver’s local counsel with copies
of the Notices of Filing Miscellaneous Action per 28 U.8.C. § 754, with copies of the Original

Complaint and the Order Appointing Receiver in the above-referenced matter attached, filed in
the U.S. District Courts for the Districts of South Dakota and Delaware.

Sincerely,

Tl D B

John David Blakley

Encl.
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Corporation Service Company d/b/a
CSC -Lawyers Incorporating Service
Company
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Corporation Service Company d/b/a
CSC ~Lawyers Incorporating Service
Company

701 Brazos St., Ste. 1050

Austin, TX 78701-3232

Asiaciti Trust Pacific Limited
Level 2, BCI House
Rarotonga

Cook Islands

A-1 Incorporators, LL.C
341 Raven Circle
Wyoming, DE 19934

Bud Branstetter
2512 Honeysuckle Ave.
Ft. Worth, TX 76111

C T Corporation System
1720 Carey Ave.
Cheyenne, WY 82001-4429

C T Corporation System
136 South Temple, Ste. 2100
Salt Lake City , UT 84111

C T Corporation System
818 W 7" St.
Los Angeles, CA 90017

B. Shane Clanton
15 S, 20" St., Ste. 1802
Birmingham, AL 35233

Village Trust

Level 2, BCI House
P.0O. Box 822
Rarotonga

Cook Islands

Iguana Consulting, Inc.
Level 2, BCI House
P.O. Box 822
Rarotonga

Cook Islands

Equity Trust Company
309 S. Phillips Ave., Ste. 201
Stoux Falls, SD 57104

Domain Jamboree, a Wyoming LLC
1720 Carey Ave.
Cheyenne, WY 82001

Novo Point, Inc.
1013 Centre Rd.
Wilmington, DE 19805

Equity Trust Company
225 Burns Road
Elyria, OH 44035-1512

Shiloh, LLC
115 Vassar St.
Forney, TX 75126

Manassas, LLC
115 Vassar St.
Forney, TX 75126-9770
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Nina DeVassal
3553 Asbury
Dallas, TX 75205

Gary Lyon
2828 E. Trinity Mills Rd.
Carrollton, TX 75006

C T Corporation System
350 N, St. Paul St., Ste. 2900
Dallas, TX 75201-4234

ID Genesis
1300 Bristol St. N., Ste. 200
Newport Beach, CA 92660

ID Genesis
63 E. 11400 South, Ste. 122
Sandy, UT 84070

Jeftrey Harbin
6503 Camille Ave.
Dallas, TX 75252-5436

Novo Point LLC
Level 2, BCI House
P.O.Box 822
Rarotonga

Cook Islands

Quantec, Inc.

Level 2, BCI House
P.O. Box 822
Rarotonga

Cook Islands

VeriSign Inc.

21355 Ridgetop Circle
Dulles, VA 20166
Compass Bank

2001 Kirby Dr., 4" Fl,
Houston, TX 77019

Manassas, LLC
3811 Turtle Creek Blvd.
Dallas, TX 75219

Domain Jamboree
723 S. Casino Center Blvd., FI, 2"
Las Vegas, NV 89101-6716

Daystar Trust
42 Morningside Dr.
Wheat Ridge, CO 80033

Domain Jamboree
1300 Bristol St. N., Ste. 200
Newport Beach, CA 92660-2952

The Internet Corporation for Assigned
Names and Numbers

4676 Admiralty Way, Ste. 330
Marina Del Rey, CA 90292

Diamond Key, LLC
3553 Asbury
Dallas, TX 75205

Diamond Key, LLC
115 Vassar St.
Forney, TX 75126-9770

Quasar Services LLC
2828 E. Trinity Mills Rd.
Carrollton, TX 75006

Javeline, LCC

3553 Asbury

Dallas, TX 75205
Compass Bank
158.20" st,
Birmingham, AL 35233
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Raymond J. Urbanik Southpac Trust Limited
Munsch Hardt Kopf & Harr P.0.Box 11
3800 Lincoln Plaza ANZ House
500 N. Akard Street Avarua, Rarotonga

Dallas, Texas 75201-6659 Cook Islands
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GARDERE

| attorneys and counselors m www.gardere.com

Direct Tel: 214.999.4391
Direct Fax: 214.999.3391
ploh@gardere.com

December 7, 2010
TO:  Attached Distribution List

Re:  Peter S. Vogel, Receiver; Netsphere, Inc., et al. v. Jeffrey Baron, et al; Civil
Action No. 3:09-cv-0988, In the United States District Court for the Northern
District of Texas, Dallas Division (the “Court”).
To Whom It May Concern;
In connection with the appointment of Peter 8. Vogel as Receiver (the “Receiver”) over

Jeffrey Baron in the above referenced matter, enclosed please find copies of the Original
Complaint and the Order Appointing Receiver in the above-referenced matter.

Peter L. Loh

Encl,

GARDERE WYNNE SEWELL LLP
3000 Thanksgiving Tower, 1601 Elm Street, Dallas, Texas 75201-4761 = 214.999.3000 Phone = 214.999.4667 Fax

Austin = Dallas = Houston » Mexico City
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DISTRIBUTION LIST:
Served vig Regular U.S. Mail
The Internet Corporation for C T Corporation System
Assigned Names and Registered Agent for ICANN
Numbers (ICANN) 818 W. 7" St,
4676 Admiralty Way Los Angeles, CA 90017
Ste. 330

Marina Del Rey, CA 90292

VeriSign, Inc,
21355 Ridgetop Circle
Dulles, VA 20166
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BLAKLEY, JOHN DAVID

From: LOH, PETER

Sent: Friday, November 18, 2011 11.01 AM

To: 'khalil.rasheed@icann.org'

Cc: ‘domain.disputes@uwipo.intl’; "arbiter.mail@wipo.int'; VOGEL, PETER; GOLDEN, BARRY,
BLAKLEY, JOHN DAVID; LOH, PETER

Subject: URGENT: Request of U.S. Court-Appointed Receiver for Stay of WIPO Action

Attachments: 11.18.11 Peter S. Vogel, Receiver Letter to Khalil Rasheed re funnygames.com.pdf;

image001.png

Mr. Rasheed,

Please find attached to this e-mail urgent correspondence from Peter S. Vogel, court-
appointed Receiver over Novo Point, LLC, requesting ICANN instruct WIPO to observe
the stay of certain proceedings (including proceedings relating to the ownership of
Receivership Assets such as funygames.com) put in place by the U.S. District Court for
the Northern District of Texas.

The attached correspondence requires your immediate attention and response,
as a complaint has been filed with WIPO regarding the ownership of funnygames.com.

A copy of the attached correspondence is also being sent to your office via Federal
Express.

Peter L. Loh | Partner

Gardere Wynne Sewell LLP

1601 Elm Street, Suite 3000 | Dallas, TX 75201
214.999.4391 direct

214.729.9058 cell

214.999.3391 fax

Gardere | Bio | vCard

GARDERE

Austin | Dallas | Houston | Mexico City

ERAH RN AEAFRRARRAR FRk ek

IRS CIRCULAR 230 DISCLOSURE:

This communication has not been prepared as a formal legal opinion within the procedures described in Treasury Department Circular
230. As a result, we are required by Treasury Regulations to advise you that for any significant Federal tax issue addressed herein, the
advice in this communication (including any attachments) was not intended or written to be used, and it cannot be used by the taxpayer,
for the purpose of avoiding penalties that may be imposed on the taxpayer.

NOTICE BY GARDERE WYNNE SEWELL LLP

This message, as well as any attached document, contains information from the law firm of Gardere Wynne Sewell LLP that is
confidential and/or privileged, or may contain attorney work product. The information is intended only for the use of the addressee
named above. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of
any action in reliance on the contents of this message or its attachments is strictly prohibited, and may be unlawful. If you have
received this message in error, please delete all electronic copies of this message and its attachments, if any, destroy any hard copies
you may have created, without disclosing the contents, and notify the sender immediately. Unintended transmission does not constitute
waiver of the attorney-client privilege or any other privilege.

1



Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 25 of 102 PagelD 36230

Unless expressly stated otherwise, nothing contained in this message should be construed as a digital or electronic signature, nor is it
intended to reflect an intention to make an agreement by electronic means.
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Peter S. Vogel
GARDERE Direct Phone: 214-999-4422

attorneys and counselors » www.gardere.com DieSHEa 2= 005 A00
Email: pvogel@gardere.com

November 18, 2011

Mr. Khalil Rasheed Via Federal Express and E-mail (khalil rasheed(@icann.org)
ICANN

4676 Admiralty Way, Suite 330

Marina del Rey, CA 90292

Re:  Request of Peter S. Vogel, Receiver (the “Receiver’”) over Novo Point,
LLC (”Novo Point”), true registrant of funnygames.com (the “Domain”),
to stay the Complaint submitted to the World Intellectual Property
Organization (“WIPQ”) Arbitration and Mediation Center by Tibaco
Beheer B.V. (“Tibaco”) relating to the Domain.

Dear Mr. Rasheed:

On November 24, 2010, in a matter styled as Netsphere, Inc., et al. v. Jeffrey Baron, et
al; Civil Action No. 3:09-cv-0988 (the “Lawsuit”), the United States District Court for the
Northern District of Texas (the “Court”) appointed the undersigned Receiver over an individual
named Jeff Baron and various corporate entities. A true and correct copy of the Court’s Order
Appointing Receiver (the “Receiver Order”) is attached to this letter as Attachment 1. The
Receivership Order grants the Receiver exclusive control over certain “Receivership Parties” and
all of the assets held by those Receivership Parties, ie., the “Receivership Assets.” (See
Attachment 1 at pp. 1-3.) On December 17, 2010, the Court issued an order (the “Novo Point
Order”) declaring that “the Receiver Order’s definition of Receivership Parties has always
included Novo Point, LLC.” Accordingly, the undersigned is the duly-appointed Receiver over
Novo Point and the assets held by Novo Point are Receivership Assets. A true and correct copy
of the Novo Point Order is attached to this letter as Attachment 2.

* Novo Point is the true registrant of, and therefore holds as its asset, the Domain.
Accordingly, the Domain is a Receivership Asset under the exclusive control of the Receiver by
order of the Court. The Receiver Order directs the Receiver to conserve, hold, and protect all
Receivership Assets. (See Attachment 1 at pp. 7-8.) The Receiver Order further provides that,
except by leave of the Court, proceedings relating to ownership and rights to Receivership
Assets, such as that of the Domain, shall be stayed during the pendency of the Receivership:

During the pendency of the receivership . . . all other persons and entities aside
from the Receiver are hereby stayed from taking any action to establish or enforce
any claim, right, or interest . . . against . . . the Receivership Party [or its] . . .
assets . . . including, but not limited to . . . [cJommencing, prosecuting,
continuing, entering, enforcing any suit or proceeding . . . or [d]oing any act or
thing whatsoever to interfere with the Receiver[’s] . . . management of the assets .

GARDERE WYNNE SEWELL LLP
3000 Thanksgiving Tower, 1601 Elm Street, Dallas, Texas 75201-4761 = 214.999.3000 Phone = 214.999.4667 Fax

Austin = Dallas = Houston = Mexico City
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Mr. Khalil Rasheed
November 18, 2011
Page 2

.. or interfere with the Receiver in any way, or to interfere in any manner with the
exclusive jurisdiction of this Court over the assets . . . of the Receivership Party.

(the “Stay on Proceedings™). (See Attachment 1 at pp. 12-13.)

On November 16, 2011, the Receiver became aware that Tibera submitted its Complaint
to WIPO for decision in accordance with the Uniform Domain Name Dispute Resolution Policy,
approved by ICANN, bearing the caption Tibaco Beheer B.V. De Zaale 11 5612 AJ Eindhoven
The Netherlands v. Identity Protected By Whois Privacy Services Pty Ltd, Customer ID:
41323079999371, and regarding the ownership and other rights relating to the Domain (the
“Complaint”). A true and correct copy of the Complaint is attached to this letter as Attachment
3. The Complaint alleges that the Domain infringes certain alleged trademark rights in violation
of Uniform Domain Name Dispute Resolution Policy and seeks transfer of the Domain’s
registration from Receivership Party Novo Point to the complainant. (/d. at pp. 8-9.) Notably,
the Complaint goes so far as to recognize the entry of the Receiver Order, my appointment as
Receiver, and Novo Point as the current registrant of the Domain. (See id. at p. 4.)

Because the Domain is a Receivership Asset, subject to my exclusive control as Receiver
over Novo Point, the filing of the Complaint violates the Stay of Proceedings. Accordingly, [
hereby respectfully request that [CANN immediately instruct WIPO to observe the Stay of
Proceedings and not proceed with any adjudication of the Complaint or any other actions
concerning the ownership or other rights relating to the Domain for the pendency of the
Receivership (the “Instruction”). If ICANN does not confirm the Instruction in writing on or
before 12:00 p.m. CST on Monday, November 21, 2011, the undersigned will seek any and all
legal remedies at his disposal to enforce the Stay on Proceedings.

Please give this matter your immediate attention and contact the undersigned or his
counsel (Peter Loh at (214) 999-4391 or ploh@gardere.com) with any further questions.
NN

Siucere}}_f

| Oy

N AL

Peter S. Vogel; Rl:(:ﬁilr’t,’f( B

PSV: jdb
Enclosures



Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 28 of 102 PagelD 36233

Mr. Khalil Rasheed
November 18, 2011
Page 3

c: Via Federal Express and E-mail (domain.disputes@wipo.int)
WIPO Arbitration and Mediation Center
34, chemin des Colombettes
P.O.Box 18
1211 Geneva 20
Switzerland

Via Federal Express and Facsimile (212-963-4801)
WIPO Coordination Office

2 UN Plaza, Suite 2525

New York, NY 10017
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DiVISION

In re; §
ONDOVA LIMITED COMPANY, § Case No. 3:09-cv-0988

§

Debtor. p §

ORDER APPOINTING RECEIVER

PagelD 36235

The Court hereby appoints a recelver and Imposes an ancillary relief to assist the

receiver as follows:

APPOINTMENT OF RECEIVER

IT IS HEREBY ORDERED that Peter Vogel is appointed Receiver for Jeffrey Baron with

the full power of an equity receiver. The Receiver shall be entitled to possession and control

over all Recelvership Assets, Recelvership Parties and Recelvership Documents as defined

hereln, and shall be entitled to exerclse all powers granted herein.

RECEIVERSHIP PARTIES, ASSETS, AND RECORDS

IT IS FURTHER ORDERED that the Court hereby takes exclusive jurisdiction over, and

granits the Receiver exclusive control over, any and all "Receivership Partles", which term shall

include Jeffrey Baron and the following entities:

Vlillage Trust, a Cook Islands Trust

Equity Trust Company IRA 19471

Daystar Trust, a Texas Trust

Belton Trust, a Texas Trust

Novo Point, Inc., a USVI Corporation

lguana Consulting, Inc., a USV! Corporaticn

Quantec, Inc., a USVI Corporation

Shiloh, LLC, a Delaware Limited Liability Company
Novquant, LLC, a Delaware Limited Liability Company
Manassas, LLC, a Texas Limited Liability Company
Domialh Jamboree, LLC, a Wyoming Limited Liability Company
ID Genesls, LLC, a Utah Limited Llabllity Company

and any entily under the direct or Indirect control of Jeffrey Baron, whether by virtue of

ownership, beneficial interest, a position as officer, director, power of attorney or any other

ORDER APPOINTING RECEIVER ~ Page 1
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authority or right to act. The Court hereby enjoins any person from taking any action based
upon any presently existing directive from any person other than the Receiver with regard to the
affairs and business of the Receivership Partles, including but not limited to proceeding with the
transfer of a portfollo of internet domain names ("Domain Names") for which Ondova Limited
Company ("Ondova") acted as registrar. Specifically, but without limjtation, VeriSign Inc and
The Intemet Corporation for Assigned Names and Numbers ("ICANN"), and any other entity
connected to the transfer of the Domain Names, shall immediate cease such efforts and shall
terminate any movement of the Domain Names.

IT IS FURTHER ORDERED that the Court hereby takes exclusive jutisdiction over, and
grants the Receiver exclusive control over, any and all "Receivership Assets", which termn shall
include any and all legal or equitable interest in, right to, er claim to, any real or personal
property (Including "goods," “instruments,” “equipment;” “fixtures,” “general infangibles,”
“inventory,” "thecks,” or "notes” (as these terms are defined In the Unlform Commercial Code)),
lines of credit, chattels, leaseholds, contracts, mail or other deliveries, shares of stock, lists of
consumer names, accounts, credits, premises, recelvables, furds, and all cash, wherever
located, and further including any legal or equitable Interest In any trusts, corporations,
partnerships, or other legal entitles of any hature, that are:

1. owned, controlled, or held by, in whole er In part, for the bensfit of, or

subject to access by, or belonging to, any Recsivership Party;

2. in the actual or constructive possession of any Receivership Party; or

3. in the actual of constructive possesslon of, or owned, controlled, or held
by, or subject to acecess by, or belonging to, any other corporatlon, partnership, trust, or any
other entity direclly or indirectly owned, managed, or controlled by, or under commeon control
with, any Receivership Party, including, but not limited to, any assets held by ar for any
Recsivership Party in any account at any bank or savings and loan institution, or with any credit

card processing agent, automated clearing house processor, network transaction processor,

ORDER APPOINTING RECEIVER — Pagsé 2
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bank debit processing agent, customer setvice agent, commercial mail recelving agency, or mail
holding or forwarding company, or any credlt union, retirement fund custodian, money market or
mutual fund, storage company, trustee, or with any broker-déaler, escrow agent, title company,
commodity trading company, precious metal dealer, or other financial institution or depository of
any kind, elther within or outside of the State of Texas.

IT 1S FURTHER ORDERED that the Receiver shall be entitled to any document that any
Recelvership Party is entitled to possess as of the signing of this prder ("Receivership
Documents").

IT IS FURTHER QRDERED that all persong who receive actual notice of this Order by
persanal service or otherwlse are hereby restralned and enjoined from:

A, Transferring, liquidating, converting, encumbering, pledging, loaning, selling,
concealing, dissipating, disbursing, assigning, spending, withdrawlng, granting a lien or securlty
interest or other interest in, or otherwise disposing of any Recelvership Assets.

B. Opening or causing to be opened any safe deposit boxes, commercial mail
boxes, or storage facliitles titled In the name of any Receivership Party, or subject to access by
any Receivership Party or under any Recsivership Party’s control, without providing the
Receiver prior notice and an 9ppprtunlty to inspact the contents in order to determine that they

contain no assets covered by this Section;

C. Cashing any checks or depositing any payments from customers or clients of a
Receivership Party;
D. Incurring charges or cash advances on any credit card Issued In the name, singly

or Jointly, of any Receivership Party; or

E, Incurring llens or encumbrances on real property, personal property, or other
assets in the name, singly or jointly, of any Receivership Party or of any corporation,

pattnership, or other entity directly or indirectly owned, managed, or controlled by any

Receivership Party.

ORDER APPOINTING RECEIVER — Page 3
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F. The funds, property, and assets affected by this Order shall include both existing
assets and assets acquired after the effective date of this Order.

IT IS FURTHER ORDERED that any financial institution, business entity, or person
maintaining or having custody or contral of any account or other asset of any Receivership
Party, or any corporation, partnership, or other entity dirsctly or Indirectly owned, managed, or
controlied by, or under common control with any Receivership Party, which is served with a
copy of this Crder, or otherwise has actual or constructive knowledge of this Order, shall:

A, Hold and retain within its control and prohlbit the withdrawal, removal,
assignment, transfer, pledge, hypothecation, encumbrance‘, disbursement, dissipation,
convarsion, sale, liquidation, or other disposal of any of the assets, funds, documents, or other
property held by, cr under Its control:

1. on behalf of, or for thg benefit of, any Receivership Party;

2, in any account maintained in the name of, or for the benefit of, or subject

to withdrawal by, any Recsivership Party; and

3. that are subject to access or use by, or under the signatory power of, any
Recsivership Party.
B. ° Deny any person other than the Receiver or his designee access to any safe

deposit boxes or starage facilities that are either:

1. titled in the name, Individually ar jointly, of any Receivership Party; or
2, subject to access by any Receivership Party,
C. Provide the Receiver an immed|ate statement setting forth:
1. The identification number of each account or asset titled in the name,
individually or jointly, of any Recelvership Party, or held on behalf thereof, or for the benefit

thereof, ineluding all trust accounts managed on behalf of any Recelvership Party or subject to

any Receivership Party's control;

ORDER APPOINTING RECEIVER - Page 4
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2, The balance of each such account, or a description of the nature and
value of such assat;

3. The identification and location of any safe deposit box, commercial mail
box, or storage facility that Is either titled in the name, individually or jointly, of any Receivership
Party, whether in whels or in part; and

4, If the account, safe deposit box, storage faclllty, or othar asset has been
closed or removed, the date closed or removed and the balance on said date.

D. Iminedlately provide the Receiver with coples of all records or other
documentation pertaining to each sych account or asset, Including, but not limited to, originals
or copies of account applications, account statements, corporate resolutions, signature cards,
checks, drafts, deposit tickets, transfers to and from the accounts, all other debit and credit
ihstruments or slips, currency transaction reports, 1099 forms, and safe deposit box logs: and

Es Immediately honor any requests by the Receiver with regard to transfers of
assets to the Recelver or as the Recsiver may dirsct,

DUTIES OF DEFENDANTS REGARDING ASSETS AND DOCUMENTS

IT IS FURTHER ORDERED that Defendants shail:

A, Within three business days following service of this Order, take such steps as are
necessary to turn over control to the Receiver and repatriate to the Northern District of Texas all
Raceivership Documents and Receivershlp Assets that are located outside of the Northern
District of Texas and are held by or for the Recsivership Partles or are under the Receivership
Parties’ direct or indirect control, jointly, severally, or individually;

B. Within three business days following service of thls Order, provide Plaintiff and
the Receiver with a full accounting of all Receivership Documents and Receivership Assets
wherever located, whether such Documents or Assets held by or for any Recelvership Party or
are under any Recelvership Party's direct or Indirect control, jointly, severally, or individually;

including the addresses and names of any foreign or damestic financial institution or other entity

ORDER APPOINTING RECEIVER - Page 5
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holding the Receivership Documents and Receivership Assets, along with the account numbers
and balances; and

D. Iinmediately Tollowing service ¢f this Order, provide Plaintiff and the Recelver
access to Defendants’ records and Documents held by Financial Institutions or other entities,
wherever |ocated.

POWERS AND DUTIES OF RECEIVER

(T I8 FURTHER ORDERED that the Receiver shall immediately present a sworn
statement that he will perform his duties faithfully and shall post a cash deposit or bond in the
amount of $1,000.

IT IS FURTHER ORDERED that in addition to all pawers granted in equity to receivers,
the Receiver shall immediately have the following express powers and duties:

A To have Immediate access to any buslhess premises of the relevant
Racsivership Party, and immadiate access to any other location where the relevant
Recelvership Party has conducted business and where property or business records are likely
to be located.

B. To assume full control of the relevant Receivership Party by removing, as the
Receiver deems necessary or advisable, any director, officer, indepandent contractor, employee
or agent of the Receivership Party, including any Defendant, from control of, management of, or
participation In, the-affairs of the Raceivership Party;

C. To take exclusive custody, control, and possession of all assets and docurments
of, orin the possession, custody or under the control of, the relevant Receivarship Party,
wherever situated, including without limitation all paper documents and all electronic data and
devices that contain or store electronic data including but not limited to computers, laptops, data
storage devices, back-up tapes, DVDs, CDs, and thumb drives and all other external storage

devices and, as to equipment In the possession or under the control of the Receivership Parties,

ORDER APPOINTING RECEIVER — Page 6
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all PDAs, smart phones, cellular telephones, and similar devices [ssued or paid for by the
Receivership Party.

D. To act on behalf of the relevant Receivership Party and, subject to further order
of the Court, to have the full power and authority to take all corporate actions, including but not
limited to, the filing of a petition for bankruptey as the authorized responsible person as to the
relevant Receivershlp Party, dissolution of the Receivership Party, and sale of the Recelvership
Party.

E. To divert mail.

F. To sue for, collect, receive, take in possession, hold, and manage all essets and
documents of the relevant Receivership Party and other persons or entities whose interests are
now held by or under the direction, possessian, custody or control of the Receivership Parly.

G. To Investigate, conserve, hold, and manage all Receivership Assets, and perform
all acts necessary or advisable to preserve the value of those assets In an effart to prevent any
irreparable loss, damage or Injury to consumiers or to creditors of the relevant Receivership
Party Including, but not limited to, obtaining an accounting of the assets, and preventing
transfer, withdrawal or misapplication of assets.

H. To enter Into contracts and purchase Insurance as advisable or necessary.

R To prevent the Inequitable distribution of assets and determine, adjust, and
protect the interests of creditors who have transacted business with the relevant Receivership
Party.

J. To manage and administer the business of the relevant Recsivership Party unil
further order of this Ceurt by performing all incidental acts that the Recelver deems to be
advisable or necessary, which include retaining, hiring, or dismissing any employees,
independent contractors, or agents.

K. To choose, engage, and employ attorneys, accountants, appraisers, and other

independent contractors and technical speciallsts {collectively, "Professionals"), as each

ORDER APPOINTING RECEIVER — Page 7
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Receiver deems advisable or necessary In the performance of dutles and responsibilities under
the authority granted by this Order,

L. To make payments and disbursements from the receivership estate that are
necessary or advisable for carrying out the directions of, or exercising the authority granted by,
this Order.

M. To institute, compromise, adjust, defend, appear in, intervene in, or become party
to such actions or proceedings in state, federal or foreign courts that each Receiver deems
necessary and advisable to preserve or recover the assets of the relevant Recelvership Party or
that each Recelver deems necessary and advisahle to carry out the Receiver's mandate under
this Order, including but not limited to, the filing of a petition for bankruptcy.

N. To conduct investigations and to Issue subpoenas to obtaln documents and
records pertaining to, or in ald of, the fecelvership, and conduct discovery in this action on
behalf of the receivership estate.

0. To consent to the dissolution of the recelvership In the event that the Plaintiff may
compromise the ¢laim that gave rlse to the appointment of the Receiver, provided, however, that
no such dissolutlon shall occur without a motion by the Plaintiff and setvice provided by the

Plaintiff upon all known creditors at least thirty days in advance of any such dissolution.
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LIMITATION OF RECEIVER'S LIABILITY

IT 1S FURTHER ORDERED that except for an act of gross negligence, the Receiver and
the Professlonals shall not be liable for any loss or damage incurred by any of the Receivership
Partles, their officers, agents, servants, employees and attorneys or any other person, by
reason of any act performed or omitted to be performed by the Receiver and the Prafessionals
In connection with the discharge of his or her duties and responsibilities. Additionally, in the
event of a discharge of the. Recelver either by dissolution of the receivership or order of this
Cour, the Receiver shall have no further duty whatsoever.

PROFESSIONAL FEES

IT IS FURTHER ORDERED that each Recelver and his professlonals, ncluding counsel
to the Recelver and accountants, are entltled to reasonable compensation for the performance
of dutles pursuant to this Order and for the cost of actual out-of-packet expenses Incurred by
thern, which compensation shall be derived exclusively from the assets now held by, or In the
possession or control of, or which may be recelved by the relevant Receivership Party or which
are otherwise recovered by the Recsiver, against with the Recelver shall have a flrst and
absojute administrative expense lien. The Receiver shall file with the Court and serve on the
parties a fee application with regard to any compensation to be paid to professionals prior to the
payment thereof.

COOPERATION WITH RECEIVER

(T IS FURTHER ORDERED that the Defendants and all other persons or entities served
with a copy of this Order shall fully cooperate with and assist the relevant Recelver. This
cooperation and asslstance shall [nclude, but not be limlited to, providing any Informatlon to the
Recelver that the Receiver deems necessary to exercising the authority and discharging the
responsibilities of the Recsiver under this Order; providing any password required to access any
computer, electronic account, or digital file or telephonic data in any medlum; turning over all

accounts, files, and records Including those in possession or control of attorneys or accountants;
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and adyvising all persons who owe money to the Recelvership Party that all debts should be paid
directly to the relevant Receiver. Defendants are hereby temporarily restrained and enjoined
from directly or indirectly:

A, Transacting any of tha business of the Recelvership Patty;

B. Destroying, secreting, defacing, transferring, or otherwise altering or disposing of
any documents of the Recejvership Party including, but not limited to, books, records, accounts,
writings, drawings, graphs, charts, photographs, audlo and video recordings, computer records,
and other data complliations, electronically-stored records, or any other papers of any kind or
nature;

C. Transferring, recelving, altering, selling, encumbering, pledging, assigning,
liquidating, or otherwise dispasing of any assets owned, controlled, or in the passession or
custody of, or in which an Interest is held or claimed by, the Receivership Party or the Recelver;

D, Drawing on any existing line of credit available to Receivership Party;

E. Excusing debts owed to the Receivership Party,

F. Failing to notify the relevant Receiver of any asssi, including accounts, of the
Recelvership Party held in any hame other than the name of any of the Receivership Party, or
by any person or entity other than the Recelvership Party, or failing to provide any assistance cr
Information requested by the relevant Recelver in connection with obtainlng possession,.
custody or control of such assets;

G. Doing any act that would, or failing to do any act which failure would, interfere
with the relevant Receiver's taking custody, contral, possession, or management of the assets
or documents subject to thls receivership; or to harass or interfere with the Receiver in any way;
or to interfere in any manner with tha exclusive jurisdiction of this Court over the assets or
documents of the Recelvership Party; or to refuse to cooperate with the relevant Recelver or the

Recelver's duly authorized agents in the exercise of their duties or authorlty under any Order of

this Court; and
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H. Filing, or causing to be filed, any petition on behalf of the Receivership Party for
relief under the United States Bankruptcy Code, 11 U.S.C. §§ 101-1330 (2002), without prior
permission from this Court,

IT IS FURTHER ORDERED that:

A. Immediately upon service of this Order upon them, or within such period as may
be pemnitted by-the Receiver, Defendants or any other person or entity shall transfer or deliver
possession, custody, and control of the following to the relevant Receiver:

1. All assets of the Receivership Party, including, without limitation, bank
accounts, web sites, buildings or office space owned, leased, rented, or otherwise occupied by
the Receivership Party;

2, All documents of the Recsivership Party, Including, but nct limited to,
books and records of accounts, legal files (whether heid by Defendants or their counsel) all
financlal and accounting records, balance sheets, income statements, bank records (Inciuding
monthly statermnents, canceled checks, records of wire transfers, and .check registers), client
lists, title documents, and other papers;

3. All of the Receivership Party’s accounting records, taX records, and tax
returns gontrolled by, or in the possassion of, any bookkeeper, accountant, enrolled agent,

licensed tax preparer or certlfied public accountant;

4, All loan applications made by or on behalf of Receivership Pary and
supporting documents held by any type of lender including, but not limited to, banks, savings

and loans, thrifts or credit unions:

5. All assets belonging to members of the publlc now held by the

Receivership Party; ahd

6. All keys and codes necessary to gain or secure access to any assets or
documents of the Receivership Party including, but net limited to, access to thelr businass

premises, means of communication, accounts, computer systems or other property;
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B. In the event any person or entity fails to deliver or transfer any asset or otherwise
fails to comply with any provision of this Paragraph, the Receiver may file ex parte an Affidavit
of Non-Compliance regarding the failure. Uponh filing of the affidavit, the Court may authorize,
without additional process or demand, Writs of Possession or Sequestration or other equitable
writs requested by the. Receivers, The writs shall authorize and direct the United States
Marshal or any sheriff or deputy sherlff of any county, or any othar federal or state law
enforcement officer, to seize the asset, document or other thing and to deliver It to the
Receivers.

IT IS FURTHER ORDERED that, upen service of a copy of this Order, all banks, broker-
dealers, savings and loans, escrow agents, title companles, leasing companies, landlords,
ISOs, credit and debit card processing companles, insurance agents, insurance companles,
sommodity trading companies or any other person, Including relatlves, busihess associates or
friends of the Defendants, or their subsidiaries or affillates, holding assets of the Recgivership
Party or in trust for Receivership Party shall cooperate with all reasonable requests of each
Receiver relating to implementation of this Order, including freezing and transferring funds at his
ar her direction and producing records related to the assets of the relevant Receivership Party.

STAY OF ACTIONS

IT IS FURTHER ORDERED that:

A. Except by leave of this Court, during the pendency of the recaivership ordered
herein, all other persons and entities aside from the Recelver are hersby stayad from taking any
actlon to establish or enforce any claim, right, or interest for, against, on behalf of, in, or in the
name of, the Raceivership Party, any of their partnerships, assets, documents, or the Receiver
or the Recelver's duly authorized agents acting In their capacities as such, including, but not
limited to, the following actions:

1. Commencing, prosecuting, continuing, entsring, or enforcing any suit or

proceeding, except that such actions may be filed to toll any applicable statute of limitations;
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2. Accelerating the due date of any obligation or clalmed obligation; filing or
enforcing any lien; taking or attempting to take possession, custody or control of any asset;
attempting to foreclose, forfeit, alter or terminate any interest in any asset, whether such acts
are part of a judicial proceading or are acts of self-help or otherwise;

3! Executing, Issuing, serving or causing the execution, Issuance or sefvice
of, any legal process Including, but not limited to, attachments, garnishments, subpoenas, writs
of replevin, writs of execution, or any other form of process whether specified in this Order or
not; and

4, Daing any act or thing whatsoever to Interfere with the Receiver taking
custody, control, possesslon, or management of the assets or documents subject to this
recelvership, or to harass or Interfers with the Recelver in any way, or to interfere in any manner

with the exclusive Jurlsdiction of this Court over the assets or documents of the Recslvership

Pariy;
B. This Order does not stay:
1. The commencement or continuation of a criminal actlon or proceeding;
and
2, Except as otherwise provided In this Order, all persons and entities In

need of documentation from the Recelver shall In all instances first attempt to secure such
information by submitting a formal written request to the relevant Recelver, and, if such request
has not been responded to within 30 days of recelpt by the Recsiver, d@ny such person or entity

may thereafter seek an Order of this Court with regard to the relief requested.
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JURISDICTION
IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for all

purposes.

I
| &= : )
SO ORDERED, this 24day of_AGmBer 2010

ﬁ?eldi g 2do
JUDGE/PRE?OIN:
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IN THE UNITED STATES DISTRICT C@HHF W
FOR THE NOI;II;FIIJ{IEA{{SND%/SI?;(I);T OF 1 )f RTHERN DISTRICT OF TEXAS
i FILED
NETSPHERE, INC., § DEC | 72018
MANILA INDUSTRIES., INC., AND §
MUNISH KRISHAN § - 3
§ C;;;JRK. U.S%S&ICT COURT’
' PLAINTIFFS, g Deputy 35475 m,
V. § CIVIL ACTION NO. 3:09-CV-0988-F
§
JEFFREY BARON AND §
ONDOVA LIMITED COMPANY, §
§
DEFENDANTS, §

ORDER GRANTING THE RECEIVER’S MOTION
TO CLARIFY THE RECEIVER ORDER
WITH RESPECT TO NOVO POINT, LL.C AND QUANTEC, LL.C

CAME ON TO BE HEARD, the Receiver Peter S. Vogel’s Motion to Clarify the
Receiver Order. The Court considered the Motion and finds as follows:

On November 24, 2010, the Court issned an order appointing Peter S. Vogel as the
Receiver for Defendant Jeffrey Baron (the “Receiver Order”), [Docket #124.] The Court
declares that the Receiver Order’s definition of Receivership Partics has always incluﬁe,d Novo
Point, LLC and Quantec, LLC (the “Clarification”).

The Court further clarifies that, based on the Clarification, the Receiver Order requires
that the Receiver Parties (including, without limitation Novo Point, LLC and Quantec, LLC, as
well as any individuals representing them) comply with all reasonable instructions given to them
by the Receiver relating to the Receiver Order, the Receivership Parties, the Receiver Assets, and
the Professionals, including, without limitation, instructions relating to the Receiver’s efforts to

obtain and maintain access to the Receiver Assets (“Further Clarification).
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As specific examples of the Further Clarification (although these are merely examples,
and not to be construed as limitations of the Further Clarification), the Court ORDERS that the
following shall occur:

Il Jeff Harbin shall meet with counsel for the Receiver at an agreed upon time
within one week of the date of this Order, at BBVA Compass Bank, 2301 Cedar Springs Road,
Dallas, Texas 75201, Once at the bank, Jeff Harbin shall immediately execute whatever
documents Receiver’s counsel deem(s) necessary, including documents to effectuate the process
for the Receiver and his counsel to obtain joint access to the Receiver Assets, including, without
limitation, joint access to the following accounts: checking account #XXXXXX1315 at BBVA

Compass, in the name of Novo Point, LLC; checking account HXXXXX1323 at BBVA

Compass, in the name of Quantec, LLC; cheeking-accomt-#IEXXXXX4043ar BBV A Compass; - ?Q/

Compass— Jeff Harbin shall not withdraw funds, issue checks, make other payments or enter oF

into or execute any contracts (written or oral) or in any way obligate Novo Point, LLC and/or
Quantec, LLC in any other way, above the amount of $3,000,00 (THREE THOUSAND
DOLLARS) without the express written or e-mail authorization by the Receiver or his counsel,
and the account shall be set up with the bank with those same restrictions (i.e., permitting the
Receiver or his counsel to withdraw funds, issues checks, or make payments above $3,000
without Mr, Harbin’s signature, but not permitting Mr, Harbin to withdraw funds, issue checks,
or make payments above $3,000 without the Receiver’s or the Receiver’s Counsel’s signature).
On or before the tenth day of each month, Mr. Harbin shall provide the Receiver and his counsel
with a full and complete written accounting for the previous month of glf of the accounts
ORDER GRANTING THE RECEIVER’S MOTION
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identified in this paragraph, including, all transactions (regardless of whether the transactions
involved more or less than $3,000) and including among other things, (a) an accounting of all
withdrawals from any and all of these accounts, (b) checks issued from any and all of these
accounts, (c) payments made to any and all of these accounts, (d) deposits into any and all of
these accounts, (¢) contracts (written or oral) entered into on behalf of Quantec, LLC or Novo

Point, LLC, and (f) any other obligations entered into on behalf of Quantec, LLC or Novo Point,

LLC.

2. Jeff Harbin shall report to the Receiver and his counsel all communications with
Jeff Baron within 48 hours after such communications occur,

QU 3. Jeff Harbin shal}{;rovidc to the Receiver and his counsel all written and e-mail
¥ communications occurring since the date of this Order to or from (a) Jeff Baron, (b) Gary
Schepps, (c) any other attorney representing Jeff Baron, (d) any other individual purporting to
represent or act on behalf of Jeff Baron, (¢) Mike Robertson, or (f) any other employee,

representative, contractor, or agent of Fabulous.com or any other registrar.
w 4, The Receivg—;hall have the right to terminate Jeff Harbin immediately (meaning at
7 any time and without prior notice) if the Receiver reasonably believes that Jeff Harbin is not
acting in the best interests of Quantec, LLC or Novo Point, LLC, or if the Receiver reasonably
believes that Jeff Harbin is not complying with this Order or is working in conjunction with Jeff

Baron to obstruct the Receiver from complying with the Receiver Order dated November 24,

2010.
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5. Jeff Harbin shall immediately execute whatever documents Receiver’s counsel

deem(s) necessary to effectuate the process of the Receiver and his counsel obtaining sole access
to all other domestic accounts comprising the Receiver Assets, including, without limitation:
Roth Conversion IRA account #XXXX?(X)Q(XXO491 at Dreyfus Investments, in the name of
the Bank of New York Mellon Cust fb/o Jeffrey D. Baron; IRA account #U647003 at Delaware
Charter Guarantee & Trust d/b/a Principal Trust Company, in the name of Jeff Baron; Roth IRA
account #XXX55 at Sterling Trust Company, in the name of Jeff Baron; money market account
HXXXX9290 at Las Colinas Federal Credit Union, in the name of Jeff D. Baren; Roth IRA
account #XX471 at Equity Trust Company, in the name of Jeffrey Baron; account #XXX-
XXX236 with TD Ameritrade, in the name of Jeffrey Baron; money muarket account #XX-
XXXXX0893 at American Century Investments, in the name of Jeffrey D. Baron; checking
account #XXXXXX9614 at Capital One Bank, in the name of Jeffrey D, Baron; money market
account #XXXXXX5908 at Capital One Bank, in the name of Jeffrey D. Baron; savings account
H#XXXXXX0961 at Capital One Bank, in the name of Jeffrey D. Baron; money market account
EXXXX-XXXXXX7102 at Dreyfus Investments, in the name of Jeffrey D. Baron; money
market account #EXXX-XXXXXX1818 at Evergreen Investments, in the name of Jeffrey D,
Baron; checking account #XXXXXX5728 at Hibernia National Bank, in the name of Jeffrey D.
Baron; international stock index fund account #XXXX-XXXXXXXX7792 at The Vanguard
Group, in the name of Jeffrey D. Baron; checking account #XXXXXXX1261 at Woodforest
National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXXX1063 at
Woodforest National Bank, in the name of Jeffrey D. Baron; CD account HCDXXXXXXX1064
at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXX1065
ORDER GRANTING THE RECEIVER’S MOTION
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at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXX2223
at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXX7 831
at Woodforest National Bank, in the name of Jeffrey D. Baron; commercial checking account
AXXXXXXX1811 at NetBank, in the name of Compana LLC; checking account
HXXXXXXXX3093 at Bank of America, in the name of Diamond Key, LLC; Roth IRA account
HXXX-XX1396 at Mid-Ohio Securities Corporation, in the name of Equity Trust Co. Cust IRA
of Jeffrey Baron; checking account #XXXXXXXX8930 at Bank of America, in the name of
Manassas, LLC; checking account #XXXX7068 at Park Cities Bank, in the name of Manassas,
LLC; checking account #XXXX1121 at Park Cities Bank, in the name of Novo Point, LLC;
account #XXXX3100 at Las Colinas Federal Credit Union, in the name of Ondova Limited
Company; and checking account #XXXX1618 at Park Cities Bank, in the name of Quantec, LLC
(collectively, the “Baron Domestic Accounts”). For example, but not to be taken as a limitation,
Jeff Harbin shall execute immediately upon their presentation letters drafied by the Receiver to
each of the aforementioned financial institutions maintaining the Baron Domestic Accounts
instructing them immediately to direct any and all funds in Baron Domestic Accounts to the one
or more of the accounts identified in paragraph 1 of this Order.

6. Jeff Harbin shall immediately execute whatever documents Receiver's counsel
deem(s) necessary to effectuate the process of the Receiver and his counsel obtaining sole access
to all non-domestic accounts comprising the Receiver Assets, including, without limitation, all
accounts located in the Cook Islands that are owned, controlled or held by, in whole or in part,
for the benefit of, or subject to access by, or belonging to any Receivership Party or any other
corporation, partnership, trust, or any other entity directly or indirectly owned, managed, or
ORDER GRANTING THE RECEIVER’S MOTION

TO CLARIFY THE RECEIVER ORDER
WITH RESPECT TO NOVO POINT, LLC AND QUANTEC, LLC PAGE-5



Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 50 of 102 PagelD 36255

Case 3:09-cv-00988-F Document 176 Filed 12/17/10 Page 6 of 8 PagelD 4402

controlled by, or under comimon control with, any Receivership Party, including, without
limitation, Southpac Trust Limited, The Village Trust, Quantec, LLC, Iguana Consulting, LLC,
Novo Point, LLC, Iguana Consulting, Inc., and Quantec, Inc. (“Cook Island Accounts™), For
example, but not to be taken as a limitation, Jeff Harbin shall execute immediately upon their
presentation letters drafted by the Receiver to Brian Mason and Tine Faasili Ponif'at Southpac QIV
Trust Limited and Adrian Taylor at Asiacititrust with instructions relating to any and all Cook
Island Accounts managed, controlled by, held by, subject to access by Southpac Trust Limited
(“Southpac Trust Limited Accounts”), including a copy of this Order and instructions from Mr.
Harbin that Brian Mason, Tine Faasili Ponia, or anyone working for or with either of them
including Adrian Taylor at Asiacititrust shall (a) not withdraw any amounts from the Southpac
Trust Limited Accounts, (b) not transfer any amounts from those Southpac Trust Limited
Accounts, (¢) not close the Southpac Trust Limited Accounts, and (d) to take all actions
necessary to allow the Receiver and his counsel to gain sole access to and withdraw funds from
the Southpac Trust Limited Accounts and direct said funds to one or more of the accounts
identified in paragraph 1 of this Order. Nothing in this Order shall be construed either as
evidencing or not evidencing that Jeff Harbin, Novo Point, LLC and/or Quantec, LLC are or are
not in control of any of the trusts (i.e., the Court is not issuing a ruling at this time as to whether
Jeff Harbin, Novo Point, LLC, or Quantec LLC control any of the trusts). Likewise Mr.
Harbin’s, Novo Point, LLC’s and/or Quantec LLC’s* compliance with this Order and/or the
Receiver’s instructions shall not be construed either as evidencing or not evidencing that any of

Jeff Harbin, Novo Point, LLC and/or Quantec, LLC are or are not in contro] of any of the trusts.
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‘ 7. Jeff Harbin shall immediately execute whatever documents the Receiver or his
counsel deem(s) necessary to divert funds to be transferred by certain revenue sources (including,
but not limited to Netsphere, Hitfarm, Namedrive, Firstlook, Parked, DDC.com,
Domainsponsor.com, SEDO, and Trellian / Above) (“Revenue Sources”), from whatever
accounts the Revenue Sources were currently sending funds to one or more of the accounts
identified in paragraph 1 of this Order. Further, but not to be taken as a limitation, Jeff Harbin
shall immediately upon their presentation executc letters drafted by the Receiver to any internet
domain name monetizers instructing the same to direct all funds immediately to one or more of
the accounts identified in paragraph 1 of this Order. Mr. Harbin shall not divert or causs to be
diverted any funds by the Revenue Sources from any of the accounts identified in paragraph 1 of

this Order o any other accounts without prior written or e-mail authorization from the Receiver

or his counsel.

8. Without prior written or e-mail authorization of the Receiver or his counsel, Jeff
Harbin shall not attempt to retain or terminate any of the Receiver’s Professionals, or any
employees, contractors, or other service providers of Quantec, LLC or Novo Point, LLC, \/

including, without limitation, hire or fire attorneys, CPAs, consultants, or the likta’. @(x

9. By 9:00 a.m. on December 28, 2010, Thomas Jackson and Joshua Cox shall both
file a swom statement to the Court setting forth the following information and copies of written

documents sufficient to evidence these materials for legal services:
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‘ a. Whom do you purport to represent.
b. When did you commence that representation?
c. What is the name of the individual who retained you to represent that
party(ies)?
d. Whether you have been paid a retainer, the amount of the retainer, and the

account from which the retainer payment was drawn,

10. By 9:00 a.m. on December 28, 2010, Thomas Jackson, Joshﬁa Cox, James Eckels,
and Jeff Harbin, and shall each file a sworn statement to the Court setting forth the following

information and copies of written documents sufficient to evidence these materials for legal
S

service:
W
\é/ a. The amounts you have received from any Receivership Parties since the

date of the Receiver Order (“Post Receiver Order Payments”).
b. Who provided you with the Post Receiver Order Payments.
c. The account from which the Post Receiver Order Payments was drawn.

If any of these ORDERS are not strictly followed, the Court ORDERS that the Receiver file a

SHOW CAUSE MOTION FOR CONTEMPT.,

SO ORDERED.
DATED:_/.//7/ L0t

rict ydge Eo’yal Ferguson
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Before the:
WORLD INTELLECTUAL PROPERTY ORGANIZATION
ARBITRATION AND MEDIATION €ENTER

TIBACO BEHEER B.V. i
De Zaule 11 3
5612 AJ Eindhoven
the Netherlands '
(Complainant)
vy Disputed Domiain Napie:
Ldentity protecied iy Whois. Privacy Www.funnygames.com
Services PTY ETD., customer ID: :
4132307999937,

1
(Respondent) ¥

COMPLAINT

(Rules, Patagraph 3(b); Supplemental Rules, Paragraphs 4{a), 12(a), Antiex E)

L. This Complaint {s hereby-submitted for decision intaccotdance with the Usiférm
Domain Name Dispute Resolution Policy (the-Policy), approved by the Internet:
Corporation for Assigned Names and Numbets (ICANN) on.October 24, 1999, the
Raules for Uniforta Domain Name Dispute Resolution Policy (the Rules), approved by
TJCANN on Qctober 30,2009, and the WIPO Supplemental Rules for Uniform

......

II. The Parties

A. The Complainant
(Rules, Paragraphs 3(b)(ii) and (i)

2, The Complainant in this administrative: proceeding:is Tibaco Beheer B.V., a private
limited liability company incorporated under Dutch law.
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3. The Complainant’s contact details are:
Address: P.O: Box 80, 5600-AB Eindhoven, the Netherlands
Telephone: +31 (0)40:239:06 80
Fax: +31 (0)40 239 Q6-81
F-mail: feuni@iibaco.nl
4, 'The Complainant’s authotized representative in this adminiytrative.proceeding is:
Natne: Anastasia I Chistyakova
Fimm: CMS Derks Star Busmanri NV,
Address: P.Q; Box. 85250, 3508 AG Ulrecht; the Netherlands
Telephongs: +31 ()36 2T 21 528
Fax: +31 ()30 21 21 157
E-mail: anasiasia.chistyakova@cms-dsb.com

5. ‘The Comiplainant’y pteferred method of communications directed to the Complainant

in this administrative proceedings:

Electronic-only. material

Method:
Address:

Contact:

e-mail
anastasia, chistyakova@cms-dsb.com

Anastasia I Chistygkova

Material indluding hardespy (where npplicable)

Method:
Address:
Fax:

Contact:

fax

P.0. Box 85250, 3508 AG Ultrachs, the Netherlands:
+31 (0)30 2] 21 157

Anastasia 1. Chistyakova

B. The Respondent
(Rules, Paragraph 3(b)(v))

6. Accarding to DomainTools (hitp://whois.domaimools.camy, the identity of the

Respondent.in this administrative proceeding is protected by Whois Privacy Service
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10.

PTY LTD: A copy of the printout of the database search conducted on the 2l

November 2011 is provided as Annex 1.

The information disclosed in the Whols database search regarding how:to contact the

Respondent is as follows:

Name: Whais Privacy Seriice PTY LTD.

Address: P.0. Box 923, Fortitude Valley QLD 4006, Australia
Telephone: +61 73 007 0990

Fax: +61 73:007 0091

E-mail; 213230280093 71438061 wholsprivagyservices coman

Furthermore, in the correspondence with Whals Privacy Servics PTY LTD, the
Tollowing customer ID of the Respondent:should be included: 41323079999371..

Complainant has previeusly attempted to contaet the regisirar Fabulous.com to obtain
contact details of the Respondent. In resporise to its request the Complainant was
contacted by a certain: Toshua Cox; informing the Complainant that the:.domuin narme:
wag subject to an Order Appointing Receiver entered by United States District Court
Judge Royal Furgeson in the lawsuit styled Netsphere v. Ondova, ease no. 3:09-ev-
0988, pending at the US District Court for the Northern District of Texas. Upon this
notice, Complainant:contacted the recsiver Poter S: Vogel to enquire about the domain
narne. Mr. Vogel dlleged that Nove Point LLC isthe trus:tégistrant of the dormain
name funnypames.com, However; this informatfon hias not been confirmed: by the

registiar Fabulous.com.

The registrar with which the domain name i3 registered is;
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Naine: Fahulous.com PTY LTD.

Address; P.O. Box 757, Fortitude Valley QLD 4006, dustralia
Telephones +61 7 3007 0070

Fax: +61 73007 0075

E-muail: support@yfabulous.com

IV. Language of Proceedings
(Rules, Paragraph 11)

11,  To the best of the Complainant’s knowledge, the language of the Registration
Agreement is English. A eopy of the Registration Agreement is provided as Aunex 2
to this Complaint. The Complaint has been submitted in English.

V. Jurisdictional Basis for the Administrative Proceeding
(Rules, Paragraphs 3(a), 3(b)(xv))

12.  This dispute is properly within the scope of the Policy and the Administrative Panel
has jurisdiction to decide the dispute. The Registration Agreement, pursuant to which
the domain name fhat is the subject ofthiy Complaint is registered, incorperates the
Policy in paragraph 4.1. A true and correct copy of the domain name dispute policy
that applies to the domain name in question isincerperated in the Registration
Agreement (which is provided as Annex 2 to.this Complaint) and can be found at
htipadvpsesfatulgng.com/infortmtioncenterdindes him2fbrmeodoobisetive| =& foring
odeleventl=&huncedelpgingytimel= 1320241 798& formeadeleentifiene =634 8 1o
7365760c5031 al 79004873 & loravdatafyidl»1316.

¥1, Eactual and Legal Grounds
(Policy, Paragraphs 4(a), (b), (¢); Rules, Paragraph 3)

13.  This Complaint is based on the following grounds:

A, The domain nane(s) is(are) identical or confusingly similar to a frademark or
service mark in which the Complainant has rights;
(Policy, Paragraph 4(a)(i); Rules, Paragraphs 3(b)(viii), (b)(ix)(1))

Complainant is the owner of the following valid and subsisting trademarlcs

(hereinafler referred to as: “the Trademarks™):
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. figurative Benelux trademark consisting of the single word “funnygames’,
registered with the Benelux trademarks repister on 8™ of December 2005 under
registration number 0782386 for goods in classes 9 (clectronic petiodicals and
publications) and 16 (periodicals and other:printed matters) and for services in
class 41 (leisures exploitation of an online gaming website; organisation of
educational and sports events);

- figurative international trademark consisting of the single word ‘funnygames’,
registered with the WIPO on the 17" of July 2007 under registration number
931660 for goods in classes 9 (electronic periodicals and publications) and 16
(periodicals and othet printed matters) and for services in class 41
(entertainment; organizing of games, also by electronic means via
Internet/website; organizing of educational and sports events). This international
regisiration1s based an:BX 0782386 mentioned above,

A copy of the registration certificate of BX 0782386 i3 provided as Annex3and a

copy:of the registration certificate of INT 931660:is provided as Anwex 4,

Complainant lias-been-actively using the inark FUNNYGAMES in the course of its
buiiness activities prior to the abovementioned rational and interniational trademark
registrations. Complainant procures, licenses and markets (online) gaming content
under the mark FUNNYGAMES, Compldinant comnienced its business activities
with tegistration of the domain name funnygames.nl on the 19" of December 2001

with Stichting Internet Domeinregistratic Nederland (SIDN) is provided as Anmex 5.
Since then Complainant hag registered in the region of 30 cecTLD domaln names'
ihcorporating the mark FUNNYGAMES, The underlying websites offer:in the region
of 8.600 online games and have an average of 2,5 million unique (intemational)

visitors a month,

The domain namie is confusingly similar:lo the:above mentioned Traderarks itk which
Complainant has rights, The Trademarks consist of the word ‘funnygames’, which is
the most distinctive element of the Trademarks, In:that respect it should be
emphasized that Complainant’s Trademarks are predominantly present:ii (he online
world, The Frademarks of Complainant are etlen used and perceived as ten
subsequent characters (I, U, N, N, Y, G, A, M, E and 8) as typed or displayed on a
computer, When used in this manner, there is no difference between the Trademarks

and the donmain name i question. Hence the domain tiame is destined to be used in
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such a manner that is identical to thc Trademarks of Complainant. In view of this, the
figurative element of the Trademarks is irrelevant, Furthermore, from an aural point
of view, the Trademarks and the domaiit name in question arc identical in
pronunciation. Just this phonetical similarity can be enough to eréate a likelihood of

confusion,
Whether or not the Trademarks are distinctive is irrelevant in this proceedings.

Prior decisions of UDRP panels have repeatedly held that the:inclusion of the top
confusing similarity (see Magnum Piering, Inc. v. The Mudfackers and Garwood:S.
Wilson, Sr:, WIPO Case No. D2000-1525 holding that confusing similarity ander the
Policy is decided upon inclusion of a trademark in the domain name; and Rollerblude,

Inc. v, Chris McCrady, WIPO Case No. D2000-0429),

L. The Respondentiiay no vights vy lepiti

name; _A
(Policy, Paragraph 4(a)(ii); Rules, Paragraph 3(b)(ix)(2))

Respondent has no. rights to use the mark FUNNYGAMIS. Respondent is not known
by this mark, holds no registered tradémarks for FUNNYGAMES and has nof been

licensed by Complainant to use this mark.

Furthermore, thete is o legitimate reason why Respondent shonld-choose 10 use the
Complainant’s Trademarks, The domain name resolves to a website containing: one
web page offering a number of search options, each option ineluding a listing of links
to third party commereial websites, which compete with the services offered by the
Complainant. Screenshots of the contested website are provided as Annex 6, The
website associated with this domain nathe appears ta exist for the sole purpose of
misleadingly divetting legitimate consumers of Complainant to Respondent’s website,
cansequently diverting said. consumers to third-party commercial websites via the
links provided in the: Respondent’s website, Respondent is not:making a legitimate
non-commercial or fair use of the domain name, but clearly uses the domain name for

commercial gain,

C, The domain name was registered and is being used in bad fnith,
(Policy, paragrapha d(a)(iii), 4(b); Rules, paragraph 3(b)(ix)(3))
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The domain name has been created on the 24" of December 2002, almost a year after
the (at that tnoment tlready popular) domain name funnygames.nl has been registered.
It is highly unlikely that Respondent was not aware of this registration, as Respondent
is a company specialized in domaiu name registrations-and holds a considerable
portfolio of domain names. It may be assumed that Respondent coniducted an:
availability or an Internet search prior to registration on the ‘.com’ exlensjon, and

would liave at least encountered the domain name funnygames.nl.

Respondent has solely used the domain name for the'bad faith purpose of dtiving

commercial business to its website which presents users with a number of yponsored

wehsites. It is therefore highly likely that Respondent derives a financial gafn:from
posting the sponsored listings, either from the number: of Internet users that visit
Respondent’s website or by the number of Intemet iers that avg:redirected from
Respondent takes unfair advantage of'the distinétive character:and repute ofthe

Trademarks ‘and Complainant’s-pepular websites.

Moreover, as indicated above, the domain name in question is.confusingly similar to
the Trademarks, creating:confusion by using & domain name:that igphonetically
equivalent to the Trademarks, The use of the domain name ¢reatesa likelihood of
confugion with the Complainant’s Trademarks-as-to the soutce; spensorship,
affiliation and endorsenient of the Respondsnt’s website (secing as the website does
not give away any information as.to the origins of the: website owner) and/oer of {lie

services offered on the Respondent’s websiie, thus disrupting Complainant’s business.

Lust by not least; if Respondent turns out to be Texas International Property
Associates, it should be noted that: UTDRP panels have encountered bad fiith practices

of this domain namie holder in several cases before (see section X, below).

V1I. Remedies Requested:
(Ruiles, Paragraph 3(b)(x))

14, In accardance with Paragraph 4(i) of the Policy, for thie reasons described in

Section VI. above, the Complainant requests the Administrative Panel appointed in
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15.

16.

17,

18,

this administrative proceeding that the disputed domain name be transferred to the

Complainant.

VIIL. Administrative Pancl
(Rules, Paragraph 3(b)(iv); Supplemenial Rules, Paragraph 8(a))

The Complainant elects to have the dispute decided by usingle-member

Administrative Panel.

IX. Mutual Jurisdiction
(Rules, Paragraph 3(b)(xiii))

In accordance with Paragraph 3(b)(xiii) of the Rules, the Compldinant will submit,
with respect to any challenges that may be: made by the Respondent to a decision by:
the Administrative Panel to transfer or cancel the demain name that is the subject of
this Cormplaint, to the jurisdiction of the courts at the loeation of the principal office of

the concemed registrar;

(Rules, Paragraph 3(b)(xi))
No legal proceedings have been commenced or terminated in gonnection with or
relatitig to the domain name that is subject of this complaint, However, it has come to
Complainant's aftention that the domain name allegedly is subject to an Order
Appointing Receiver entered by Unit¢d States Distriot Court Judge Royal Furgeson in
the lawsuit styled Netsphere v. Ondova; case no. 3:09-cv-0988, pending at the US
District Court for the Norther District of Texas. Under these citcumstances
Complainant maintains that this lawsuit i3 irrelevant to this administrative proceeding.
The Order does not specify the grounds for asserting jurisdiction over any parties with
regpect to the transfer of the (unidentified) domain names, nor does it:specify which

domain names fall under the receivership.

Futthermore, as argued above, the domain indme 18 question has been registered and is
being used in bad faith, and it is unlikely fhat this issue will be addressed in the
ongeing lawsuit, Last but not least, it is noteworthy that the same laysnit has come up
in several UDRP pancl decisions (sec Judah Smith v. Whois Privacy Services Piy. Ltd,
/ URDMC LLC, WIPQ Case No, D2011-0397; Amica Mutual Insurance Company v,
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19.

20.

Texas Internatlonial Property Associates, URDMC LLC; WIPO Case Nao, D2070-2144
and Eii Eilly & Co v, Texas International Property dssociates, WIPQ Case No.
D2010-1985), in which the:panels exereised their diseretion o continue 1o 2 deeision

on the merils, even if the domain names were implicated i pending litipation,

XI. Communicafions
(Rules, Paragraphs 2(b), 3(b)(xii); ‘Supplemental Rules; Paragraphs 3; 4, 12)

Supplemental Rules, has beer sent or transraitted to the Whots Privacy Service PTY
LTD. on the 16" of November 2011 by e-mail (4323029999371 -
U6dB9swlinisprivacyswyvices.con a), seeing as the identity.of the doigin name

holder could net be verified by the Complainant,

A copy of this Complaint has been sent or transmitted to Fabulous.com on the 16" of

ortEdfabulous.cord.

November 2011 by e-mail (su

21, This Complaintis submitted to the Center in electronic form, including annexes, inthe

22,

23.

appropriate farmat.

XII. Payment
(Rules, Paragraph 19; Supplemental Rules. Paragraph 10, AnnexD)

1,500 has been made by credit card,

XIH. Certification
(Rules, Paragraph 3(b)(xiv); Supplemental Rules, Paragraph 14)

The Complainant agrees that its claims and remedies:concernirig the registration of
the domain name, the dispute, or the dispute’s resolution shall be solely against the
domain name holder and waives all such claims and remedies against (a) the WIPO
Arbitration and Mediation Center and Panelists; except in the case of deliberate
wrongdoing, (b) the concerned registrar, (¢) the régistry administrator, (d) the Internet
Corporation for Assigned Names and Numbers, as:well as their directors, officers,

employees, and agents.

10
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being presented for any improper puspose, such as-to-harags; and that the assertions in
thiy Cormplaint dre Wartatited uhderthe Rules and: undar spplicable-law,; agit now exists
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Anastasia ¥, Chistyakova

‘Date:: 16 November2011

11
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X8V List of Annexes - o
(Roes, Purasaph 300N Supplenvental Rules, Parajraphs 4(a); 1208}, Ankex ),

1. copyt the:piintant of ditiiase ssiyh for “unnyguries.com’ condiided b the
2% ptNaveniber 2084
Registration Agreement of Fabulous.com PEY BADS

=

copy ol the repistration certiffeate of Benela rademark registration 0782386;
topy ofthe ﬂ:gigtmtigﬁwerﬁﬁbatc (?J’-_imerna't-fbr\ﬁi teademark registiation 931660y
copy ot the registratitn certiticate With SIDN of the domdin nsme

“ B e

Hunnygamesal’;
B soreondlivns of tie website Brmbrgganis o

12
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ANNEX 1
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ANNEX 2
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Fabulous - Information Center Page 1 of |1

Domain Name Registration Agreement
Domauin Name Registration Agreement

1. Introduction

1.1. This domain name registration agreement ("Registration Agreement”) governs the terms and
conditions upon which Fabulaus.com Pty Ltd ACN 094 218 443 ("Fabulouis.com") agrecs to
provide you ("Registered Name Hodder") with the domain nume registration service:and associated
services ag described on the website located at wiww, Fabulous.com ("Website") and as otherwise
described in this Registration Agreement ("Services").

1.2. Whois Privacy Services: Pty Lid ACN 133 058 741 provides a domaitt name privacy registration
service ("Whofis Privacy Service") for domain names registered with:-Fabulous.com. If you ¢lect to
subscribe-to the Whois Privacy Service, you acknowledge that you have you have read, understood
and agree to be baund by the ferms and conditions of the ¥ Fiviey Serviees Sindeamoit

1.3. By using the Services, you aak_nowlcdgc that you have read, undesstood, und agtee ta be bound
by the terms and conditions of this Registration Agreement, as well-as our Privaey Policy and Antis
Spam Rolicy.

1.4, You acknowledge and agree thal if you are in breach of this Registration Agreement,
Fabulous.com may suspend, cancel or modify your use of the Services by provi ding you with notice
to your primary email address listed on your Fabulous.conr account,

1.5, Fabulous.com reserves the sight to amend the terms and conditlons set out iri this Registration
Agreerment or the operation of the Services by notice to your Fabulous.com account. Where we vary
the charges applying to the Services, wowill give you 14 days” prior notice of the change. If youdo
tiot agree (o-the amendment of the terms or conditions of the Registration Agreement or the
operntion of the Services orthe variation in the charges, yau may terminate the Registration
Agreement by emailing suppoi@liholous.com and we will ‘agsist you to teansfer your domain nanie
to the ICANN aceredlted domain name registrar of your choiee,

1.6 For the purposes of this Registration Agreement, “Australian Consumer Law” means the
Competition-and Consumer Act 2010 (Cth).

2, Domain Name Registration, Administration, and Renewal Services

2.1. Fabulous.com is an acoredited Registrar of the Internet Corporation For Assigned Names and

Numbers ("NCANN") for the .com, .net, .org and .info top level domains ("gTLDs”).

2.2. Alt gTLDs that Fabulous.com registers or renews for you ("Registered Names") shall not be.
effective unless and until the administrator for the: particular gTLD ("Registry') updates the central
dorain name registry dutabase in accordance with the information you have provided to
Fabulous.coin, pursuant to the terms of the relevant Registry-Registrar Agreement cntered into

between that Registry and Fabulous.com.
3. Registration, Renewal, Recovery and Lransfer of Domain Names

3.1. Fabulous.com registers domain names on a first come, first served basis and does not guarantee
that uny domain name applied for by you will be able to be registered.

3.2. You agree that you will not take any action in rclation to a particular domain name until the
successful registration of that domain name (“Registered Name'') has been confirned by

http://www. fabulous.com/informationcenter/index, htm?formeode(objective]=&forme...  02-11-2011
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Fabulous.com,

3.3, You shall not have any proprictary rights in a Registered Name. Registration and/or rencwal of a
Registered Name only gives you a personal licence (“Domain Name Licence”) to usc:the Registered
Name fot the petiod during which the registration of the domain name remains current
("Registration Period").

3.4, The continued registration and use of a Registered Nume is subject to the payment of the
applicable renewa) fees prior to the expixy of the Registration Period and subject to your continued
compliance with the terms of this Registration Agreement and any rules or policies published on the
Website. In the event that the applicable renewnl fees for a Registered Namo have not been recejved
by Fabulous.com (s cleared funds) on ot before the expiry date, Fabulous.com reserves the tight to
immediately caneel the registration of the Registered Name and remave it frony the Registry's root
zone file, at which time, the Registered Name will. cease to resolve to.fhe:nominated nameservers.

3.5. If you spree to have the Registration Period for the Registered Nure automatically renewed by
selecting the “Auto-Renewal’ feature (accessible via the online interface to your Fabulous.com
account), them:

3.5.1 Fabulous.com will automatically renew the Registration: Period for the Registered Name for a
period of one (1) year from the expity date of the current Registration Period for the Registered
Nanmte, subject to your continued compliance with the termy of this Registration Agreement and any
rules or policies published on the Websife. If the Auto-Renewal feature hias heen enabled, you
hereby authorize and instract Fabulons.com to charge and dedyet the applicable registration encwals
fees from your Fabulous,com account In accordance with clanse 3.5.2.

3,5:2: Registration renewal fees are charged to you and deducted from your Fabulons.com account
on the twenteth (20th) day of the month preceding the month in which the current Reglsiration
Period for the Registered Name expires. In the event-that you do not have sufficient cleared funds in
your nteount for the applicable registration renewal fesy to be deducted, Fabulous.com teserves the
right to cangel (he tegistation of the Registered Name and remove. it from the Registry's oot zong
file upon the expiry of the current Registration Period.withont further notioce to you:

3.6. You acknowledge that it isyour responsibility to ensure that the Domain Name Licence is
renewed and release and ho]d Fabulous.com harmless against any. claim for damage or loss arising:
{rom your failure {0 renew regisiration of a Registered Name,

3.7. Tt is your responsibility to cnsure payment dotails remain current:and that you maintain
sufficient finds in your account:for the applicable rogistration renewal fees where the Auto-Renewal

feature has been enabled.

3.8, In the event that a Registered Name is not renewed by you prior to the expiry of the current
Registration Period, the: Registéred Name is immediately removed from the Registry's root.zone file
and js then held by Fabulous.com:for a period of thirly-three (33) days (“Registrar Hold Period”).
You may renow: the Registered Name at any time during the Registrar Hold Perlod, by paying the
applicable registration fees and any past due rencwal fees for the Registered Name to Babulous.com.
Upon payment of these fees, the Registrar Hold will ba removed from the Registered Name and the
relevant domain name data reinstated to the Registry’s root zone file.

3.9, Five (5) days after the end of the Registrar Hlold Period (“Five Day Period”), Fabulous.com
shall request the Registry to delete the Registered Name from its central database of registered
domain names. You may renew the Registered Name during this Five Day Period:(ie: before
Fabulous.com has requested the Registry to delcte the Registered Name) by paying the applicable
registration fees and any past due renewal fees together with a:fee 0f US$29.95 (“Extension Fee”),

hittp:/fwww . fabulous.com/informationcenter/index.htm?formeode[objeclive]=& lorme...  02-11-2011
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3.10. After the Registry processes the request to delete the Registered Name, it will then be subject
to an additional thirty (30) day "Redemption Grace Perjod" during which the Regislered Name can
still be recovered by Fabuleus.com and re-registered to you,

3.11. Fabulous.com is charged a fee by the Registry and incurs additional adiministraiive costs to
recover a Registered Name during the Redemption Grace Period. Accordingly, Fabulous.com will
sharpe yon a US100 foe to rocaver a Registered Name during the Redemption Gruce Period
(“Redemption Foe) in addition to charging you the applicabie registration fec and any past due
renewal focs for the Registered Name. Fabuloug.com will only recover a Registered Name during the
Redemption Grace Period upon receiving a-written nptice (cither by email or facsimile) from you,
reqquiesting Fabulous.com to:Tecover the Registered Nume and agreeing to pay the Redemption Pee.

3.12. After the expiry of the Redemption Grace Period, there is.a 5 day window where the Registered
Name gogs in "pending delete! status, during which the Registered Namie: cannot be recovered by
Fabulous.com. After the 5 day pending delete window, the Registered Nabie is miade available for
registration by the general public on a first come, first served basis,

3.13. The Domain Name Licence for a Registered Name may be transferred from you to a third party
transferee (“Transferee”) wiiile Fabulousicom remains. as the sponsoring registrar of the Registered
Name by having the Transferes set up an account with Fabulous.com, agteeing to be bound by the
terms of this Registration Agreenient as:the new registrant and then transferring or “pushing” the
Registered Name into the Transferee’s account, Transférs of a Registered Name in conjunction with
a change of sponsoring registrar must be-undertaken in accordance with clause 13 below.

3.14, New customers through a Backorder service::

If you have purchased a domain hame through a Backorder service and that domein namc was
registered with, and not yet delcted by, Fabulous,com at the time of your purchase, you acknowledge:
and agree that your backorder purchase may be subject to cancellation for a period of up:to. thirty-
five (35) days after the Registrar Hold Period for that domain name, It your backerder purchase'is
cancelled you will be entitled to a refund. A domiain name purchased via the backorder service
selected by Fabulous.cora will be treated as a new registration and therefore a reqnest to transfor the
domain name to another registrar cannot be made within 60 days of the purchase of the domain
name.

4. Domain Name Dispute Resolution Policy

4.1, You acknowledge that yeu have read, understood and agree to be bound by all terms and
conditions of ICANN’s Uniforn Demain Name Dispute Resohition Policy (‘TUBRP"), as amended
from time to time, which is hereby incorporated into this Registration Agreement by reference.

4.2, For the adjudication of disputes concerning or arising fiom use of the Registered Name, you
shall submit, without prejudice to other potentially applicable jurisdictions, to the jurisdiction of the
courts of both your domicile and where Fabulous.com is located.

5. Warraaties and Obligations

5.1, You shall at all times comply with:

(a) ICANN standards, policies, procedures and practices: aud

(b) operational standards, policies, procedures and practices adopted for each Registry TLD.

hitp://www.fabulous:com/informationeenter/index. him?formecdsfobjective]=&forme..,  02-11-2011
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5.2. You shall provide to Fabulous.eom, accuraté and religble contact dotails and promptly correct
and update them during the term of registration of the Registered Name, including:

(a) your full name, postal address, e-mail address, voice telephone number, and fax number (if
available); the name of the autherized person for eontact purposes: if you are.an erganization,
association, or corperation;

(b) the names of the primary nameseryer and secondary nameserver(s) for the Registered Name;

(¢) the name, postal address, e-mai) address, voice telephone number, and (where available) fax
number of the technical contact for the Registered Name; and

(d) the name, postal address, e-mail address, voice telephone number, and: (Whete available) fax
number of'the administrative contact for the Registered Nameg.

5.3, Your wilful provision of Jnaccurate or unt¢liable information, your wilful faiture to promptly
update infoymation provided to Pabulous.com, or your failure to. respond for over fifteen otlendar
days to inquiries by Fubulous.com concerning the accuracy of contact details associnted with your
ropistration shall constitute a material breach of this Regisiration Agreement and be.a basis for
cancellation of the registration of your Registered Name.

5.4, If yon leense the use of a domain name to a third party (“Licensee™):

(a) you are-nonetheless the Registeted Name Holder of record and responsible for proyiding your
own full contact information and for providing and updating aceurate technical and adminlstrative
contact information adequate to facilitate:the timely resolution of any problems that arise in
connection with the Reglstered Name; and

(b) you aceept liability for hann caused by the wrongful uss of the Registered Name unless you
promptly disclose the current contact information provided by the Licensce and the identity of the
Licensee to a party providing you reasonable evidencerolactionable harn,

6. Payment of Moneys

6.1, The applicable fees for the registration or renewal of a Registered Name must be paid in full and
any identification or authorization documents requested shall be provided to Fabulous.com at the
time of submitting the domain name registration-or renewal application, as the case may be.
Fabulous.comt tesetves the right to vot prooess a:domain nime registration or rénewal until atl
applicuble fees have been paid, the funds cleared:and any reguested identification or authorization
documents have been received by Fabulous.com. All fees are non-refindable,

6.2, All payments of fees for the Services ptovided by Fabulous.com shall be made in U.S, dollars.
6.3. In the event that you fail to pay any and‘all moneys owed to Fabulous.com as 4nd when they are:
due and payable ("Debt”), or if any requested identification or authorizalion documents are not
provided, then Fabulous.com shall be entitled in its sole discretion, to take any or all of the following
actions:

(a) immediately suspend aecess to your Fabulous.com account;

(b) assume full control of all of the Repistered Names in your Fabulous.com account;
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(¢} transfer some.or all of the Registered Names in your Fabulous.com aceount to Fabuldus.com-or
its nominee, in partial or toln) sativfaction of the Debt. Yeu hereby irrevocably appoint Fabulous.com
as your allorney for the purposes of entering into any transaction and exceuting any dosunent
requited to give effect to this clanse 6.3.

6.4. You acknowledge and agree that upon Fabulous,com exercisingits rights under clause 6.3,
Fabulous.com shall have all rights as the officlal registrant of the releyant domain name, ineluding
the right 1o sell the domain name to a third party. Fabulous.com mayin.its sole and absolute
discretion, re-transfer the relevant domain name to you, subject to the payment of uny outstunding
registration or:renewal fees; as well as the puyment {o Fabuleus.com of an administration fee.

6.5. If'yow are an Australisn resident for taxation purposes, then in addition to the:fees reférred to in
this clause 6, Fabulous.com is entitled to charge and collect ftom you an amount equal to 10% of
those fees on account of the Goedsand Services Tax (“GST*) payable'by Fabulous:eem under the 4
New Tax System (Goods and Services Tax) Act. 1999 (Cih).

7. Collection of Personal Information

7.1. You must provide to Fabulous.com, the information set out in all of the ficlds of the applicable
registration form or renewal fortm (‘Personal Information’), You warrant that all Personal
Information provided is complete, accurate, reliable and not-otherwise misleading. You undertake to
ensure that the Persanal Tnformation remains correct and onrrent at all times during the Registration
Period and to notify us immediately if there hus been a;change in the Personal Information. Failure to
comply with this clause shall constitute a matgeial breach of this Registration Agreement,

7.2. You may access the Personal Information provided to Fabulous,com for the purpases.of
amending any information that is incorrect or incomplete by using a unique registry Key (“Registry
Key) that is: provided to you by Fabulous.com after registration of your Registered Name.

7.3. You may provide a written authorisation te an agent to hold and use the Registry Key. If you:de,
Fabulous.com must immediately be notified-of such authorisation.

7.4, Personal Information we collést from you veill'be dealt with-in aceordance. with the
Fabulous.com Privacy Poligy.

7.5, You consetit to your Personal Information belng:

(&} transmitted to, and used, copied, distributed, published, modified and otherwisc: processed by, the
Registry or its designees and agents, .including in relation tothe relevant central domain name
registry database; and

{b) used by Fabulous.com for inclusion in registers and databases maintained by Fabulous:com or its
licensees, including the WHOIS database,

7.6. You consent to your Personal Information being processed, stored and used in accordance with
this clauge 7 and the Fabulous,com Privacy Policy.

7.7. You undertake to provide a copy of this clause 7 and the Fabulaus.com Privacy Policy to any
third-party individuals whose Personal Information is to be supplied-to Fabulous.com by. you and
obtain the consent of such third party individuals before disclosing their Personal Information to
Fabalous:com.

7.8, Fabulous.com will not process the Personal Information collected from you in a way that is
incompatible with the purposes and other limitations as sct out in this clause 7 or the Fabulous,com
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Privacy Policy,

7.9. Fabulous.com undertdkes to use all reasonable precautions to protect Personal Information from
loss, misuse, unauthorized access or disclosurg, alteration, or destructjon.

B. Agents and.Licensees

by all terms and conditions of this Registration Agreement, including the LIRDRP.

8.2. You acknowledge that you remain the responsible contracting parly under. this Registration
Agreement even if you licence a third party te use the: Registered Name.

9. No Warranty or Guarantee

9.1. The Registry or ICANN may provide that registration of certain domain names is prohibited
("Prohibited Domain"), Fabulous.com does not guarantee that any particular domain name you
wish to.reglster or rencw:is.not a Prohibited Domain.

%.2. Fabulous.com does not guarantee that you will be able 1o register or renew a particular domain
name, even if 3 preliminary search or inquiry indicates that the domain name is available. This may
be due to:

(a) the simultaneous attempted registration of the domaih name by another domain name regjstrar; or

(b) inaccuracies or errors in the demain name registration or renewal process or rolated databases,
including the various WHOIS databases,

9.3, Fabulous.com may in its sole and absolute discretion, accept or teject your application for the
registration or renewal of a particular domain name.

9.4. Fabulous.com I8 not responsible or liable in any way for any errors, omissions or sny other
actions or inactions by the Registry arising out of or in.connestion with your application for
registration or renewal of a particular domain nanie, or a failure to register or renew a particular

doinain name.

9.5. To the maximum extent permitted by law (including the Australian Consumer Law);
Fabulous.com disclaims all warranties and guarantees, whether express or implied, regarding the
Services or Any other services thut Fabuloug.com may perform for you ftom time'to time., To the
extent that such warranties-or guarantees cannot be disclaimed by law, you agrec that the liability of
Fabulous.com shall be limited to the re-supply of the seryices (except to the extent that such
limitation is in breach of the Australian Consumer }.aw).

9.6. You acknowledge and agree that the registtation or tenewal of a particular domain name through
the Services or the subsecquent use of the Registered Name does not confer upon you any proprictary
rights in the Registered Name, nor doos it guarantee immunity from and against any challenge to the
registration of the Registered Nume by any third party, nor from the cancellation, suspension or
transfer of the Registered Name.

10. Third Party Rights

10.1, You warrant that the registration or renewal of the Registered Name is:made in pood faith and
that, to the best of your knowledge and belief, neither the registration not renewal ol the Registercd
Name nor the manner in which it is or shall be used, either directly or indirectly, infringes the
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intellectual property rights or other legal tights of any third party. A breaclt of this warranty shall
constitute s material breuch of this Reglstration Agreement,

11. Limitation of Liability

11.1. To the maximum extent pennitted by. law (including the Australian Consumer Law, nejther
Fabulous.com nor the Registry shall have any. rgsponsibility and shall not be liable:to you or your
agent or neminec forany and all indircet, incidental, punitive, special, exemplary, or consequential
loss or damage or any damages resulting from loss of profits, arising out of or inconnection with the
Kervices or this Registration Agreement.

11.2 To the maxlmum extent permitted by law (including the Austratian Consumer Law), you agree

that In fio event will the liability of Fabulous.com under this Registration Agreement for any matter
exceed the fies paid by you to Fabulous.com for the provision of the Services.

12, Indémnity

12:1. To the maximum extent permitied by law (including the Australian Consumer Law), yon agree
to indemnify, keep indemnified, defend and forever hold harmless; Fabulous.com, the Registry and
the Registry's sub-contractors, and the directors, officers, employeés, agents and affiliates of each of

them, from and against any and all elnims, déhﬁug_es, liabilitics, costs and expenses (including.
reasonable legal fees and expenses) urising out of or in connection with:

(8) your epplication to register ar renew a particular domain name, or a failure to register or renew
that doniain name; or

(b) your registration or usc of any Registered Name, whether rogistered in your:name or the name of
your agent or neminee; or

(¢) your violgtion of any third party right, including without limitation any intellectual property or
other proprietary rights;

(d) any UDRP proceeding; other administeative proceeding or court proceeding with réspect to the
Registered: Domain Name, whether initiated by you or by a third party.

12.2. The indemnity set ouf in this oleuse 12 shall survive the termination or expiration of'this
Registration Agreement,

13. Change in Registrar

3.1, You acknowledge and agree that you can change registrars for an existing domain name, but
only in accordance with the ICANN approved Policy on Transfer of Registrations between
Registrars. Raliey. on Veansfir of Reglaaions hetween Boulstrars.

13.2. If you choose to change registrars for an existing domain name, this Registration Agreement
will be terminated. Termination of this Registration Agreement does not affect any decrued rights or
romedies of éither party existing as at the date of termination.

14. Use of the Registered Names

14.1. You warrant and covenant that?

(a) The Registered Names shall not be used in such way as to mislead or deceive minors into
viewing scxually explicit material, whether in breach of the provisions of H.R.939 Truth in Demain
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Names Act (Uniled States) or otherwise ("Misleading Activity");

(b) The Registered Names: shall not be used to redircet jnternet iraffic to any website that cantains
content (or links to such content) that;

(i) Ts hateful, defamatory; derogatory ot bigoted based on ractal, ethnic, political groynds or
otherwise causes injury, damiage or harny ofany kind to any person or cntity;

(ii) That is threatening or invades another person's privacy or propérty rights or otherwise in breach
of a duty ewed to a third party;

(iii) Dopicts minors engaged in any activity of a sexual nature or may otherwigse harm minors;

(iv) Infringes the registered trademark, copyright, patent rights, trade secretor other intellectual
property rights of a third party;

(v) Violates any applicable local, state, national or internatiopal law or regulation;

(vi) Promotes, i$involved in.or assists in, the conduigt:of illegal -activity of any kind or promotes

business-opportunities.or investmenits which are not pgrmitted:under law;

(vii) Advertises or offers for sule any geods or services that are unlawful or in breach of any national
or international law or regulation;

(viii) Advertise or offer for sale any goods:or servicenthe advertiser docs not haye the legal right to
sell; or

(i) Atternpts to defrand members of the public in any way (for example, "phishing" sites).
(collectively referred to as "Ilegal Activities").

14.2. Fabulous.com does not condonie the use of a Registered Name for or in conpeqtion with any
Misleading Activity or any Lllegal Activity and reserves the right o report such: aétivities to the

relevant legal enforcement agencies if it deterimines in its sole and:abselute discretion thata .
Registered Nanie Is being used in such manner,

15. Material Breach

15.1. You are in matetlal breach of this Reglstration Agreement: (“Material Breach”) entitling
Fabulous.com to exercise its rights under clause 16 if; after having received nolice from
Fabulous.com of the particulars of the breach (“Breach Notice™), you:

(a): fail to rectify the breach within five (5) business days of receipt of the Breach Notice; or

{b) fail to provide Fubuleus.com with a reasonable explanation in defence of he breach within five:
(5) business days of receipt of the Breach Natice.

16. Suspension, Cancellation, Transfer or Modification of Domain Name Registration
16.1. Fabulous.com may immediately suspend, cancel, transfer or modify yeur registration of

Registered Names hy providing you with notice to your primary email address listed on your
Fabulous.com account if2
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(a) you are in Material Breach of this Registration Agreement;

(b) Fabulous.com has reasonable gtounds to believe that a Registered Name is being used for or in
connection with a Misleading Activity or an Hlegal Activity, or

(¢) Fabulous.com has reasonable grounds to believe that a Registered Name(s) is being used contrary.
to Fabulous.com's Anti-Sipuntfolley,

16.2. Your Registered Numes are subject to “suspension, curcellation, transfer or modification by
Fabulous.com, pursuant to the terms of any applicable rules, policisy or procedures adopled by:

(a) ICANN, or
(b) Any domdin riame registrar (including Fabulous.com) or any central domain name registry

operator (including the Registry) to the extent that they are not inoonsistent with these of or adopted

by ICANN;

for the purpose(s) of:
(i) eorrecting: mistakis by Fabulous.com or any central domaily name registry operator (including the

Registry) in registering, rencwmg andfor transferting the Registered Names; or
(13) resolving disputes.conceming the Registered Namos,

16.3. The relevant Registry has the rightto deény, cancel or fransfer any registration‘or 1ransactwn, or
place any doemain name dn regisiry loek, hold or similar status that it deems:necessary inits

discretion:
{&) to protect the integrity and stability of the Registry;

(b) to comply with any applicable Jaws, government rulss or requirements, requests of law
enforcement, or any dispule:resolution process;

(¢) to avold any liability, civil orcriniinal, on the part of the Registry, as well as its affiliates,
subsidiaries, officers, diredtors and: employees or

(d) to correct mistakos by Fabulous.cem er the Registry in rogistering, reniewing and/or transferring
the Registered Names,

‘The Registry also reserves the right to place upon registry lock, hold or similac status a Registered
Name during:-resolulion of a dispute,

16.4. You acknowledge and agree that the .ORG Registry, Public Interest Registry (“PIR”) has in
place a Donsain Antl-Abnse Palicy and that an abusive vse of'a domuin tisme may give rise to PIR
exercising its-right pursuant to clavse 16.3, Please read the Policy for an understanding of what PIR

regards as an abusive nse of a domain name.

17. Parking of Doniains

17.1. Upon registration of one or more:domain names pursuant to this Registration Agreement, you
may elect to have Fabulous.com host the Repistered Name(s) and/or any other:domain names of
which you are the official registrant ("Parked Doniaing") on a domain name server owned or
controlled by Rabulous.com or a related body corporate or related entity of Fabulous:com at no

charge to you,

17.2. At your or your agent’s request, Fabulous,com may redireet all browser traffic directed at the:
Parked Domains to a URL of the website of the "Roar” Internet Directory service, owned and
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controlled by Roar.com Pty Lid ("Roar")-or to a.website of another entity with whom Fabulous.com
or a.rclated body corporate of Fabulous.com hasemered into.an ugreement (“Affilinte”). Roar and
the Affiliates display pay-per-click advertiseonents of commencial websites operated by third parties,
including material or links to.material that containg content of an adult nature that is.not suitable for
viewing by minors or which may otherwise be deemed ohscene or offensive ("Adult Material"),

17.3. To the maximum cxtent permitled by law (including the Australian Consumer Law),
Fabulous.com, Roar.com Pty Ltd and the Affiliates shall have no responsibility and shall not be
liable to you or your agent for any criminal or civil sanctions imposed on:you or your agent as a
direet or indirect result of browser traffic directed at the Parked Domains being tediyected to Adult
Material, whether or not such redirection is caused by the categorisation of the: Parked Domain by
Fabulous,com, Roar.com Pty Ltd or the Affiliates.

18. Survival

18.1, Clauses 7; 9, 10, 11, 12; 14 and 18 shall survive the termination or expiration of this
Registration Agreement:

19. Severability

19.1. The tetms of this Registration A greement arc severable. If any term or provigipn:is declared
invalid or unenforceable, it shall be severed from this Registration Agreement-and shall not affect the
interpretation or operation of the reniaining terms or provisions, which shall remain in full foree and
effect.

20, Entire Agreement

20.1, To the maximum cxtent permiticd by law (including the Australian Consumer Law), this
Regisiralion Agreement and the QIIRP incorporated herein, constitutosthe entlre agreement betwesn

you and Fabulous.cam regarding (he provislon of'the Services and supersede all prior agreements
and understandings, whether established by custom, practice, policy, ot precedent.

21, Governing Liaw
21.1. This Registeation Agresment is governed in all vespeets by and construed in accordance with

the laws of the State of Queensland, Australia, and you submit to the non-exciusive jurisdigtion
(without prcjudice to other potentially applicable jurisdictions) of the Courts of Queensland.

22. Relationship

22.1, Nothing in this Registration Agrcement shall be construed as creating the reldtionship of
agency, partnership or joint venture between the parties,

23, Force Majeure

23.1, Neither party will be in default or otherwise liable for any delay or failure in its performance:
under this Registration Agreement whete such delay or failure arises by reason of an Act of God, any
government or govemmental body, acfs of war, the elements, strikes or labor disputes, power or
system failures, failure of the Internet, cotmputer hacking, or other causes beyond the reasonable
control of such party,

24, Walver

24.1, Failure by either party to exercise or enforce any right or provision of this Registration
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Agreement shall nol be deemed t be g waiverof such right or provision and dees pot allcot the right
1 require wry provisionto be peformed at any time theeeufter,

F5. Nattony

%1, Al pitlcen sequirat iy be sepvindusithle Reghmistor Aunsesiorf Shell be: sent viazanaily
{a) 110 Pabulous.com, 1o suppon@dfithyions cont

G Tt g tobepinmry-enall e timl ot ane Balnglong s agtouat,

23.2. Ay natice sentshafl be deemed to have bein received ot tbetime and date lopged by the
sender's email server-of contfimtisn of delivériotithe email message to the recipient's smail server.
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L5
9

0] Inschrijvingsnummsr

0782386
Nuvimey-en.dagiekening (dug.cr uur) von het depot
1087851 19-10-2005, 10,00
02 Vervaldutm
19-10+2015

U3 Naam van dc houder
Libaco Beheer B, V.
04 Adres (Straag:an pummer) van da Bouder
D Zonle 11
05 Posicode, plouts en land v de howder
5612 AJ Eindhoven,
Nederland
06 Naara eri adres vim oe genrachtigde of veemelding van her porraspondantie-edres van e Fouder.
Algemeen Ovtrooi- en Mexkenbureau B.V,
Tohi V. Kennedylaun 2
5612 AB Blndhoven
Nederland
09:Afbeeliligg vaan Dt bevbimrk.

lding van: clasificuria van de betidslamenten; varnimerk, keur ma of zonder Sesrhrifvirg,

i2]n mepid goval,
anderschaidends elementen
2FE-4.5.5-15
13 Kiaste-aunduidtng.on opgave van daxvareh en.dicnssen
K1 2 Elekironfsche tf dschriiten.en publicatien,
K1 16 Tijdschrifisn en overlge drukwerken,
Kt 41 Ontspanning; het oxploilersn van eon on-line spelletfessits; het organiseren von.educatieve en
sportieve vonementen;
24:Klusse-opromming. en upgava von de wapsn en dlenxion:
091641
Dirtsem Inschriving:
08-12:2005
Datum prbiicatie depot
01-12-2005
Publicaitadatunt vap ds insghrifving
' 01-01-2006
Stestses
Mexrk Ingeschroven
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Translation

01 Registrallon pumber

Number and.rla'ée sday ant hour) of applioation
108785 19-10-2005, 10.00
02 Explty _t{!ata

8-10-2015
03 Name of applfcan

a0 er BV
04 Addrass: {a{rea} aqq’ numbar} of applicant

miz#pcoda. foga and country of applicant
5672 AJEindhovrgn R

Tha M tharlap;l
06 Name: anﬂ tass of allomey or mentioning of address:of correspondence of applicant

igameen Oolrogi- en Merkenburaau B.V.
2 Kﬁﬁnedylaan

The Nolharlands
09 Pevice mark

dnsrtipﬂan,_

1".1 t.t'tsis s,and BHVICEY
Elac on{» ma aziﬁas and pulilications.

:GI 16~ Magagtnas and ather prihlwd mattar
Gl 41 Entertainmam the explaitation of an dnfine gamewebsito; the:nrgabisation e
sducational and spoding events.
14 Glaysos:
089 1641
Data canistiation
08-12-2006
Publicziion date of the application
D-12-2006
Puilication dole of the registration
44-017-2008
Slalus ‘
Tradenisrk registeret

13 Ag [l boe g ine a ol O i* nfagamcaunn of figuralve-sleiments, shaps tark, oBlaur with: or vitholt:
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Simple search

WIPO =

Printed : 02/1142011

931660 - FunnyGames
Countries: CH BEM NOQUS
161 Date of the raglstration
17.07.2007
180 Expectad sxpiration date of the raglstretion/ranewal
17.07.2017
270 Language of the applisation
English -

CunaniSiatus,
732 Name and address of tfie holder of the reglstration
‘Tibaco:Beheer B.V.
De Zaale 11 .
NL-5612 AY Eindhoven (NL)
841 Contrasting State of which the holdor-Is & natlonal
BX
842 Legal nature.of the.holder (legal entity) and State, and, whera applicable, territory within that Stata.where
organized 2

Limlted Liability Gompany under Dutch law
740 Name:and addrens of the representative
Algemeen Octrooi- en Merkenbureau
John I, Kennedylaan 2
NL-5612 AB Eindhoven @NL)
770 Nams and address of the previous holder
Tibaco B.V,
De Zaale 11
Eindhoven (NL)

640 Mark

I

&31. Intsmational Classlfication of the Figurallve Elements of Marks (Vienna Classification) - VCL(8)
04:05.05 ; 04:05.15
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Simple search Page20f2

511 International Clarsifleation of- Goods and Services for tha-Purposes of the Reglstration of Marks (Nfce Cfi
09

Electronie periodicals and publlcations.

16

Beriodicals and other printed malters.

47

Entertainment; ofganizing of games, also by electronic means via Iutemet / website; organizing of
and sports events, v
821 Bazle npplication

BX, 19.10:2005, 1087851

322 Basle raglstration

BX, 08.12.2005, 782386

832 Deslgnatlon{s) under the Madrid Protacol

M ~NO - 1S

834 Deslgnation(s) under the Madrid Protocol hy virtue of Artlzle §soxies

CH

627 Indications regarding o ranuirements

us:

Rnioion:, Q0NN Gz 20002007 CH B
St AR RN S G 2O G AR OB 2000. M0
At pEvAGI 20015 oz BEQLANBAES

Carsif o PRt 00T B TR RODS. BB
St drsanatons 20008 B2 DROLLLG
Tolstprovialsnel efusal of Alaterin 200 Qer AR BAARE L

Qffver ok saslsion » Avaifiig vahsiatii hafons pidliseion. US
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Whois - SIDN ::: SIDN.nl Page 1 of'2
Whois
Use the Whois
¥ Acceptance:
For more-detelled:information about the demaln niame, tick thia box. By-ticking tha:box,
you confirm that you have read and accept the ‘Wholg Terms and Gonditions of Use! and
thet yau will use the |nf0rma||on provided anly for a purpase -or purposes permitied under
thoss terms and endiilonis, The 'Whols Terme snd Conditions of Use’ can be downloaded
from this. webpage.
funnygames
More.aboutthe. Waele.
Domaln name funnygameanl
Status ncliva
Raglatrant Tibaco Pehear BV,
Adminlstrative contact arix@libacanl
Ragletrar Reglalrar.ey
Willeim Buylewechslraat 40
J024BN ROTTERDAM
Nelhatlands
Technical coptacts arlk@tibaco.nl
Domaln nameservers ne10.dnsmadueasy.com
netJ.dnsmadseasy.com
net2.dnsmadeeasy.com
ns1d.dismadéeasy.com
Data reglefored 2001-12-19
Record malntalnsd NL Domaln Registry
Copyright notice
No part of this publication may be reproduced; published, stored In a retrieval
sygtem, or transmitted, in-any form or by any means, elecironic, meehanical,
recording; or-atherwise; without prior parmisslion of the Foundatlon for Internet
Dornain Registration in the Neiherlands (SIDN).
Thsse restrictions apply equally to ragistrars, exseptin that réproductions and
publications are parmitted Insofar as they are reasenabls, necessary and solsly
in the context of the regisiration aclivities referred to in the General Terms and
Condltions for .nl Registrars.
Any use-of thla materlal for advertising, targeting commerelal offers or. similar
activities Is explicitly forbidden and llable to result In Jagal actlon. Anyona who (s
awarse or suspects that such-actvities are 1aking: place Je asked tohform the
Foundation for Intarnst Domain Reglstration in the Netherlands:
©The Foundation for Internet Damaln Reglstrationn the Netherlands (SIDN)
Mibab S arsirinbk Anb rembantiam f ~iibhaea! dahibs (Candlan AN ~Ahaaaibna 4
10-11-2011

https://www sidn.nl/ne/en/about-nl/whois/?domain=funnygames.nl
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Whois - SIDN ::; SIDN.nl Page 2 of 2

clause 1),

Uslng the Whole, you can chesk the status of a domaln. nams (is lookup), or get mare
detailed information about a registared domain name (VWhols: look up).

I8 loakup instructions

Enter.the domaln nama whose status-you want:to check, and click ‘O The Whoels will:
then tall you the status of the name, accerding lo the mostrecent records, The various
statuses are explained hare.

Whois lookup instructions

Before:using the-Whols, you need-to agres-to the-Whols Terms and Conditions of Use. To
do so, simply. tick the '| agree' box. Next, enter the .nl demain name that you want more
Information about, and cliek 'OK'. Tha Whiols wili thefi'glve yosu the:regintration dotalls:for
the name.

Explanation of Is output
The status.of a name can be any of the following::

* fraa! the .ni domaln nams Is stlif avallable for ragistretlan

* withdrawn::the ;nl domeln name:ls belvad froi regleitation

® gxcluded; tha .nl gomalnname ls excluded from reglsiration

¥ raquested: an appllcation for the .nl domalri‘names balng processed:

# active; lhe .0l domaln nama has already been reglstered. {If youwant to know who has
registered: the:nams, tick the:'Extendad: search’ bax. You wil) then be shown more Infarmatior
shout whoever:has fagistered the name:)

Inactive: the .mil domain name has already been reglstared, but has not yet been’adied to
the .nl zona fla.{If you want to:knowwho hée:reglstered Ihs name, lick the 'Extended search’
box. You will:then bei shown more:Information.sbout:wheever has reglsterad:the hama.)

* in guaraniine: this .nl domaln name's regisiration has been canceiled. Following cangelialion, a

&

hitps://www sidn.nl/ne/en/about-nl/whois/?domain=funnygames.nl 10-11-2011



Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 88 of 102 PagelD 36293

ANNEX 6



= By P B y & TR R R I R e A 4 e
- — S . i - - S e et
W L P R S
WY T e

Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 89 of 102 PagelD 36294



paaats b

e G0 M~ AR SIS it Iy e

R bt e
Andr apg) pade 20 Wi derd PR I o 3 P
SR T R

X . : Pt i
deo yx Jieme 23 soonS saagin in fop R e E I_WH

:ﬂ?f&%géyﬁlmﬂ e

e
el et e e [ aengey poefivs o iy -
T 2R 3 Shelary
it e (s e
e e
_ e

Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 90 of 102 PagelD 36295




Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 91 of 102 PagelD 36296

- Ry T

. vk S - ekt s s FT o R i i ST o -

BETEFIENT

3o 0 I A o rrndian Tl 2 feX g ey
O PN O

) PR S S
TeFEER
B s R -

e ey By

Eg_iﬁﬁﬁhwzg%&g

PRl ST R TOIRA ST § iy S 0
f




Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 92 of 102 PagelD 36297

Exhibit K




Case 3:09-cv-00988-F Document 730 Filed 12/08/11 Page 93 of 102 PagelD 36298

BLAKLEY, JOHN DAVID

From: Khalil Rasheed [khalil.rasheed@icann.org]

Sent: Monday, November 21, 2011 7:57 PM

To: LOH, PETER

Cc: 'domain.disputes@wipo.intl’; ‘arbiter.mail@wipo.int’; VOGEL, PETER; GOLDEN, BARRY;
BLAKLEY, JOHN DAVID

Subject: RE: URGENT: Request of U.S. Court-Appointed Receiver for Stay of WIPO Action

Attachments: image001.png

Dear Mr. Loh,

Thank you for contacting ICANN.

As previously discussed in correspondence dated 26 September 2011, ICANN is entrusted with determining
whether contracted parties comply with ICANN agreements. ICANN takes this responsibility very seriously and considers
every issue referred to ICANN, as a potential noncompliance matter.

ICANN has no role in administering proceedings under the UDRP. Further, ICANN has no authority to order any
organization to comply with a court order. This is usually the authority and jurisdiction of the court issuing the order. As

an aside, it does not appear that WIPO is a party to the court order that you are referring to.

Please note, WIPO is one of four approved dispute resolution providers that can hear complaints under the
UDRP. Each provider follows the Rules for the UDRP as well as its own supplemental rules.

Please contact me if you have questions.

Sincerely,
Khalil Rasheed

Khalil Rasheed

Senior Manager, Contractual Compliance

The Internet Corporation for Assigned Names and Numbers (“ICANN")
4676 Admiralty Way, Suite 330

Marina del Rey, California 90292

USA

CONFIDENTIALITY NOTICE

This message is confidential and should not be posted or otherwise shared except with the
consent of the sender. If you believe that it has been sent to you in error, do not read
it. Please reply to the sender that you have received the message in error, and then
delete it.

Thank you.

From: LOH, PETER [mailto:ploh@gardere.com]

Sent: Friday, November 18, 2011 9:01 AM

To: Khalil Rasheed

Cc: 'domain.disputes@wipo.intl'; 'arbiter.mail@wipo.int'’; VOGEL, PETER; GOLDEN, BARRY; BLAKLEY, JOHN DAVID; LOH,

1
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PETER
Subject: URGENT: Request of U.S. Court-Appointed Receiver for Stay of WIPO Action

Mr. Rasheed,

Please find attached to this e-mail urgent correspondence from Peter S. Vogel, court-
appointed Receiver over Novo Point, LLC, requesting ICANN instruct WIPO to observe
the stay of certain proceedings (including proceedings relating to the ownership of
Receivership Assets such as funygames.com) put in place by the U.S. District Court for
the Northern District of Texas.

The attached correspondence requires your immediate attention and response,
as a complaint has been filed with WIPO regarding the ownership of funnygames.com.

A copy of the attached correspondence is also being sent to your office via Federal
Express.

Peter L. Loh | Partner

Gardere Wynne Sewell LLP

1601 Elm Street, Suite 3000 | Dallas, TX 75201
214.999.4391 direct

214.729.9058 cell

214.999.3391 fax

Gardere | Bio | vCard

GARDERE

Austin | Dallas | Houston | Mexico City

W s s e e S SRR R R R R R Rk ek A b

IRS CIRCULAR 230 DISCLOSURE:

This communication has not been prepared as a formal legal opinion within the procedures described in Treasury Department Circular
230. As a result, we are required by Treasury Regulations to advise you that for any significant Federal tax issue addressed herein, the
advice in this communication (including any attachments) was not intended or written to be used, and it cannot be used by the taxpayer,
for the purpose of avoiding penalties that may be imposed on the taxpayer.

NOTICE BY GARDERE WYNNE SEWELL LLP

This message, as well as any attached document, contains information from the law firm of Gardere Wynne Sewell LLP that is
confidential and/or privileged, or may contain attorney work product. The information is intended only for the use of the addressee
named above. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of
any action in reliance on the contents of this message or its attachments is strictly prohibited, and may be unlawful. If you have
received this message in error, please delete all electronic copies of this message and its attachments, if any, destroy any hard copies
you may have created, without disclosing the contents, and notify the sender immediately. Unintended transmission does not constitute
waiver of the attorney-client privilege or any other privilege.

Unless expressly stated otherwise, nothing contained in this message should be construed as a digital or electronic signature, nor is it
intended to reflect an intention to make an agreement by electronic means.
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BLAKLEY, JOHN DAVID

From: LOH, PETER
Sent: Friday, December 02, 2011 4:57 PM
To: 'Disputes, Domain'; legal@fabulous.com; anastasia.chistyakova@cms-dsb.com;

4132307999937 1-6f8641 @whoisprivacyservices.com.au; 41323079999371-06d896
@whoisprivacyservices.com.au; 'khalil.rasheed@icann.org'; 'support@fabulous.com’; 'Peter
Stevenson'; Rogier de Vrey; 'Kate Wallace', Jeffrey LeVee

Cc: OndovaLimited@gmail.com; VOGEL, PETER; BLAKLEY, JOHN DAVID; GOLDEN, BARRY;
jamesmeckels@gmail.com; Jeff Baron; 'legal@schepps.net’; 'MacPete, John W.";
'Corky@syllp.com’; 'Urbanik, Raymond'; Joshua Cox; LOH, PETER

Subject: Case No. D2011-2021 re: Funnygames.com--Court Issues Show Cause Order to ICANN

Attachments: Order to Show Cause--ICANN.PDF; image001.png

Ladies and Gentlemen: Today U.S. District Judge Royal Furgeson issued an Order to
Show Cause with regard to the UDRP action against funnygames.com currently
pending at WIPO. Specifically, and among other things, ICANN is immediately ordered
to stay and abate the UDRP proceeding against funnygames.com and file notice with
the Court of its compliance with this order no later than December 6, 2011. Failure to
comply will result in the Court sua sponte holding a hearing to determine if ICANN

should be held in contempt and sanctioned.

Please let me know if you have any questions.

Peter L. Loh | Partner

Gardere Wynne Sewell LLP

1601 Elm Street, Suite 3000 | Dallas, TX 75201
214.999.4391 direct

214.729.9058 cell

214.999.3391 fax

Gardere | Bio | vCard

GARDERE

Austin | Dallas | Houston | Mexico City

ke e e o o e s ke el e o o e s e ok e

IRS CIRCULAR 230 DISCLOSURE:

This communication has not been prepared as a formal legal opinion within the procedures described in Treasury Department Circular
230. As a result, we are required by Treasury Regulations to advise you that for any significant Federal tax issue addressed herein, the
advice in this communication (including any attachments) was not intended or written to be used, and it cannot be used by the taxpayer,

for the purpose of avoiding penalties that may be imposed on the taxpayer.

------ e ok e ke e e e o el A R

NOTICE BY GARDERE WYNNE SEWELL LLP

This message, as well as any attached document, contains information from the law firm of Gardere Wynne Sewell LLP that is

confidential and/or privileged, or may contain attorney work product. The information is intended only for the use of the addressee

named above. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of
1
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any action in reliance on the contents of this message or its attachments is strictly prohibited, and may be unlawful. If you have
received this message in error, please delete all electronic copies of this message and its attachments, if any, destroy any hard copies
you may have created, without disclosing the contents, and notify the sender immediately. Unintended transmission does not constitute
waiver of the attorney-client privilege or any other privilege.

Unless expressly stated otherwise, nothing contained in this message should be construed as a digital or electronic signature, nor is it
intended to reflect an intention to make an agreement by electronic means.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

NETSPHERE, INC,,
MANILA INDUSTRIES., INC., AND
MUNISH KRISHAN
PLAINTIFFS,
V. CIVIL ACTION NO. 3:09-CV-0988-F

JEFFREY BARON AND
ONDOVA LIMITED COMPANY,

DEFENDANTS.

LD O LD U LN LOR LN LN LON O OB LoD

ORDER TO SHOW CAUSE

On November 28, 2011, the Court granted the Receiver’s Verified Emergency Motion to
Enforce Stay (Doc. No. 724). Among other things, the Court ordered that ICANN shall immediately
stay and abate the UDRP proceeding on www.funnygames.com and shall, within two days of the
issuance of that Order, file notice with this Court confirming that it has complied with this Order and
stayed and abated the UDRP proceeding on www.funnygames.com.

To the date, the Court has not received notice that ICANN has stayed and abated the UDRP
proceedings. Accordingly, the Court ORDERS ICANN to stay and abate the proceedings and to file
notice confirming that it has complied with the Order Granting the Receiver’s Emergency Motion to
Stay by December 6, 2011. If ICANN fails to comply with the Court’s orders, then the Court will
proceed sua sponte to hold a hearing to determine if ICANN is in contempt and should be subjected
to fines and sanctions.

IT 1S SO ORDERED.

SIGNED this 2nd day of December, 2011.

Royal Furgg#son
Senior United States District Judge
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JONES DAY

555 SOUTH FLOWER STREET - FIFTIETH FLOOR « LOS ANGELES, CALIFORNIA 90071-2300
TELEPHONE: 213-489-3939 + FACSIMILE: 213-243-2539

Direct Number: (213) 243-2572
jlevee@JonesDay.com

November 29, 2011

VIA EMAIL AND U.S. MAIL

Peter L. Loh

Gardere Wynne Sewell LLP
1601 Elm Strect, Suite 3000
Dallas, Texas 75201
ploh@gardere.com

Re:  Netsphere, Inc., et al. v. Jeffrey Baron and Ondova Limited Company
Case No. 3:09-CV-0988-F

Dear Mr. Loh:

I am writing on behalf of the Internet Corporation for Assigned Names and Numbers
(“ICANN™) in regards to the Court’s Order Granting The Receiver’s Emergency Motion To
Enforce Stay (Dkt. # 724), entered in the above-captioned action on November 28, 2011
(“Order”). Iunderstand that you are counsel for the receiver, Peter S. Vogel, in this action.

In response to The Receiver’s Verified Emergency Motion To Enforce Stay (filed on
November 21, 2011 (Dkt. # 722) (“Receiver’s Motion™)), the Court ordered that “ICANN shall
immediately stay and abate the UDRP Proceeding On www.funnygames.com and shall, within
two days of the issuance of this Order, file notice with this Court confirming that it has complied
with this Order and stayed and abated the UDRP Proceeding On www.funnygames.com.” For
the reasons set forth below, the Order is an unenforceable ex parte order as to ICANN.

As an initial matter, ICANN is not a party to the above-captioned matter, nor did ICANN
receive notice of the Receiver’s Motion, as required by the Federal Rules of Civil Procedure.
See Fed. R. Civ. P. 4. As ICANN was never served with the Receiver’s Motion — indeed, you
merely emailed ICANN a copy of the Court’s order after it was entered — ICANN did not have
notice of the Receiver’s Motion in violation of its Constitutional right to due process. Therefore,
the Court’s Order on such motion is invalid and void as to ICANN. See Shaw v. 500516 N.B.
Ltd., 668 F. Supp. 2d 237 (D. Me. 2009) (holding invalid a default judgment that was entered
following defective service of complaint).

Second, even if you had effected proper service, ICANN could never be a proper party to
the Court’s November 28, 2011 Order because the United States District Court for the Northern
District of Texas lacks personal jurisdiction over ICANN. In particular, ICANN has no
employees, assets, bank accounts, real property, personal property, offices, or other facilities in

ATLANTA + BEIJING * BRUSSELS * CHICAGO * CLEVELAND * COLUMBUS +« DALLAS * DUBAI * FRANKFURT * HONG KONG °* HOUSTON

IRVINE * LONDON * LOS ANGELES ¢ MADRID ¢ MEXICO CITY * MILAN * MOSCOW * MUNICH °* NEW DELHI * NEW YORK = PARIS

PITTSBURGH °* SAN DIEGO = SAN FRANCISCO *« SHANGHAI * SILICON VALLEY * SINGAPORE + SYDNEY * TAIPEl * TOKYO * WASHINGTON
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JONES DAY

Peter L. Loh
November 29, 2011
Page 2

Texas. ICANN is not licensed to do business in Texas, does not have a registered agent for
service of process in Texas, and has no phone numbers or mailing addresses in Texas. In fact,
ICANN does not sell or offer anything for sale in Texas or anywhere else. Based on ICANN’s
lack of minimum contacts with Texas, ICANN could not reasonably anticipate being haled into
court in Texas, and to do so would offend the traditional notions of fair play and substantial
Justice. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414, 104 S. Ct. 1868,
80 L. Ed. 2d 404 (1984); Int’'l Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 90
L.Ed. 95 (1945). As a matter of constitutional due process, this Court lacks jurisdiction to issue
orders with respect to ICANN.

Indeed, several other courts throughout the country have entered orders to the effect that
they also lack jurisdiction over ICANN. By way of example, I would direct your attention to the
following order issued by the District Court in Alabama: http://www.icann.org/en/legal/moore-v-
icann/moore-v-icann-dismissal.pdf.

Finally, the Court’s November 28, 2011 Order assumes — based on your misleading and
inaccurate representations in the Receiver’s Motion — that ICANN has the authority to stay and
abate UDRP proceedings. It does not. As ICANN has told you repeatedly, ICANN is not a
party to or otherwise involved in the UDRP proceedings. Indeed, while ICANN—through the
community-driven policy development process—created the UDRP as a uniform policy
applicable to all gTLD domain name registrations, by the terms of the UDRP, ICANN is not a
party to UDRP proceedings. See The Uniform Domain Name Dispute Resolution Policy,
available at http://www.icann.org/en/dndr/udrp/policy.htm (the Notes section specifically
provides that “[t]he policy is between the registrar (or other registration authority in the case of a
country-code top-level domain) and its customer (the domain-name holder or registrant)”;
ICANN is not a party to UDRP proceedings.).

In short, ICANN is not involved in UDRP proceedings. ICANN is not a party to UDRP
proceedings; ICANN does not play any role in administering proceedings under the UDRP;
ICANN does not have authority to stay or abate UDRP proceedings; and nor does ICANN have
authority to instruct WIPO to do so. ICANN has forwarded the Court’s Order to WIPO for its
information, but ICANN does not have the authority to undertake any further action at this time.'

We have explained the foregoing principles to you before. For the reasons previously
articulated and those described more fully in this letter, the Court’s November 28, 2011 Order
plainly is an unenforceable ex parte order as to ICANN. Further, because ICANN is not a party

" ICANN would lack any such authority even assuming, arguendo, ICANN was properly served with the
Receiver’s Motion or the Court’s November 28, 2011 Order, and further assuming that ICANN could properly be a

party to the Court’s Order (it cannot).
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Peter L. Loh
November 29, 2011
Page 3

to or otherwise involved in the UDRP proceedings, ICANN is unable to “stay and abate the
UDRP Proceeding On www.funnygames.com” in any event.

—~ Very truly you:s, )
d s 2l 1/,
./ Jeffiey A/ LeVee pus
Counsel for ICANN



