
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

NETSPHERE, INC., § 
MANILA INDUSTRIES., INC., AND § 
MUNISH KRISHAN,    § 
 § 
 PLAINTIFFS § 
 § 
V. § CIVIL ACTION NO. 3:09-CV-0988-F 
 § 
JEFFREY BARON AND § 
ONDOVA LIMITED COMPANY, § 
 § 
 DEFENDANTS. § 

THE RECEIVER’S RESPONSE BRIEF FILED PURSUANT 
TO THE COURT’S ORDER DATED DECEMBER 5, 2011 

 
ICANN makes the flat footed—yet unsupported—assertion that it is powerless to enforce 

the Court’s stay, and instead, tries to pass the buck to WIPO regarding who can stop the legal 

action against the Novo Point, LLC’s domain name funnygames.com.  ICANN, however, 

sidesteps the fact that it promulgated and governs the UDRP and accredits arbitrators like WIPO.  

So, ICANN’s claim that it has no influence over WIPO rings hollow.  Further, by virtue of the 

Receivership, this Court is granted statutory, nationwide jurisdiction subjecting ICANN to the 

Receiver Order and this Court’s authority to enforce it.   

I.  PROCEDURAL HISTORY 

On November 21, 2011, the Receiver filed his Verified Emergency Motion to Enforce 

Stay requesting inter alia that the Court order ICANN to stay and abate the UDRP proceedings 

against funnygames.com (the “UDRP Claim”).  [Docket No. 722.]  On November 28, 2011, the 

Court issued its Order Granting the Receiver’s Emergency Motion to Enforce Stay ordering 

ICANN to stay and abate the UDRP Claim and notify the Court of its compliance within two 

days.  [Docket No. 724.]  ICANN did not comply with the Court’s order.  So, on December 2, 
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2011, the Court issued its Order to Show Cause ordering ICANN to stay and abate the UDRP 

Claim immediately and notify the Court of its compliance by December 6, 2011 (the “Show 

Cause Order”).  [Docket No. 726.]  On December 5, 2011, ICANN filed its Non-Party Internet 

Corporation for Assigned Names and Numbers’ Response to Order to Show Cause (the 

“Response”).  [Docket No. 728.]  The same day the Court ordered the Receiver to respond to the 

Response no later than December 9, 2011.  [Docket No. 729.]  Pursuant to the Court’s order, the 

Receiver files this response brief. 

II.  ARGUMENT AND AUTHORITIES 

A. ICANN Has the Authority to Stay the UDRP Claim Against Funnygames.com. 

ICANN wants this Court to believe it has no influence over 1) the dispute resolution 

policy ICANN created and continues to govern or 2) ICANN’s own approved arbitrators.  

ICANN makes the blanket assertion that because it is not a “party” to the UDRP Claim, it lacks 

the “authority” to intervene and direct the WIPO to recognize this Court’s stay.  [Docket No. 728 

at pp.4-5.]  Interestingly, the Response provides no explanation for why ICANN cannot intervene 

or, more precisely, what is stopping its involvement in the WIPO proceeding against 

funnygames.com.  The answer is simple: nothing.  ICANN can easily instruct WIPO to observe 

the Court’s stay.  (See Declaration of Damon Nelson, attached hereto as Exhibit A, at ¶ 6.)          

At the same time ICANN is proclaiming its supposed impotence, it readily admits it 

created the UDRP establishing the standards for resolving disputes concerning the registration 

and use of internet domain names.  (Docket No. 728 at p. 3; Ex. A at ¶ 7.)  ICANN also 

confesses that only arbiters it approves of (i.e., WIPO) may adjudicate UDRP disputes.  (Docket 

No. 728 at p. 4; Ex. A at ¶ 7.)  Several federal courts have recognized that ICANN has, indeed, 

“appointed,” “accredited,” and “authorized” WIPO with this authority.  See, e.g., Barcelona.com, 
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Inc. v. Excelentisimo Ayuntamiento Barcelona, 330 F.3d 617, 621 (4th Cir. 2003) (“authorized”); 

Virtual Countries v. Republic of S. Africa, 300 F.3d 230, 233 (2d Cir. 2002) (“accredited”); 

Sallen v. Corinthians Licenciamentos LTDA, 273 F.3d 14, 21 (1st Cir. 2001) (“accredited”); 

Barcelona.com, Inc. v. Excelentisimo Ayuntamiento Barcelona, 189 F.Supp.2d 367, 370 (E.D. 

Va. 2002) (“appointed”).  Lastly, ICANN reserves the unilateral right to change the UDRP 

process (and presumably the accreditation process).  (Ex. A at ¶ 7.)   

So, it stands to reason that ICANN—which created and maintains jurisdiction over the 

UDRP and provides WIPO with its accreditation—has the ability to get involved in the UDRP 

Claim.  (Id. at ¶ 8.)  In other words, there is nothing preventing ICANN from instructing WIPO 

to stay the UDRP Claim or risk losing its status as an ICANN-accredited UDRP arbiter.  (Id.)  

ICANN’s failure to mention anything in this regard substantiates this point.  So, essentially, the 

issue for ICANN is not one of can’t but, instead, one of won’t.1      

B. This Court Has Jurisdiction Over ICANN. 

So, the next question is why, if ICANN has the power to comply with the Show Cause 

Order, it chooses not do so.  The answer appears to be much bigger than the funnygames.com 

dispute.  Indeed, ICANN, an American company, apparently does not want to be under the 

control of any American court.  The issue rears its head under the pretense of “jurisdiction.”   

In its Response, ICANN argues that this Court cannot order ICANN to stay or abate the 

dispute over funnygames.com because this Court lacks personal jurisdiction over ICANN.  

                                                 
1 An internet registrar is an ICANN-accredited organization that manages the reservation of domain names 

in accordance with ICANN policies.  (Ex. A. at ¶ 9.)  Fabulous.com is the registrar for all of the Novo Point, LLC 
and Quantec, LLC domain names (including funnygames.com).  (Id.)  Registrars are contractually obligated to abide 
by the UDRP decisions of ICANN-approved arbitration panels like WIPO.  (Id.)  So, if WIPO issued a decision 
adverse to Novo Point, LLC that funnygames.com should be transferred to the complainant in the dispute, 
Fabulous.com would be obligated to transfer the domain under ICANN policy.  (Id.)  However, ICANN could 
nonetheless direct Fabulous.com to disregard any adverse WIPO decision regarding funnygames.com and, instead, 
allow for domain name’s transfer to any Court-approved purchaser.  (Id.)  Again, this demonstrates another avenue 
which ICANN can utilize authority it claims to lack.   
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[Docket No. 728 at 2.]  Specifically, ICANN relies on International Shoe Company v. 

Washington, 326 U.S. 310, 66 S. Ct. 154 (1945) and its progeny for the proposition that, due to 

ICANN’s alleged “lack of minimum contacts with Texas,” this Court cannot issue orders as to 

ICANN—“to do so would offend the traditional notions of fair play and substantial justice.”  

[Docket No. 728 at p. 5.] 

1. Federal statutes confer jurisdiction over ICANN. 

ICANN misses the point.  This Court has statutory jurisdiction over ICANN not through 

ICANN’s contacts with Texas, but by virtue of this matter being a federal equity receivership 

proceeding.  [See Docket No. 124 at p. 1 (“It is herby ordered that Peter S. Vogel is appointed 

Receiver for Defendant Jeffrey Baron with the full power of an equity receiver.”).]  “The in 

personam jurisdiction of a Court in a federal equity receivership proceeding is not governed by 

traditional minimum contacts analysis.”  Quilling v. Cristell, No. 304-CV-252, 2006 WL 

316981, at *2 (W.D. N.C. Feb. 9, 2006); see also Haile v. Henderson Nat’l Bank, 657 F.2d 816, 

823 (“An exhaustive search of decisions involving the federal receivership statutes reveals no 

case where a minimum contacts test was applied to non-resident defendants.”).  Instead, “[i]n 

cases involving federal equity receiverships, the receivership court acquires nationwide 

jurisdiction based on the interplay of 28 U.S.C. § 754 and 28 U.S.C. § 1692.”  Cristell, 2006 WL 

316981, at *2 (emphasis added).  “[I]f a congressional statute provides for extraterritorial or 

nationwide service of process, the district court has personal jurisdiction over all served within 

the extended territory of the district court.”  Id.   

Pursuant to Section 754, “the territorial jurisdiction of the appointing court is extended to 

any district of the United States where property believed to be that of the receivership estate is 

found, provided that the proper documents have been filed in each district as required by § 754.”  
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S.E.C. v. Wealth Mgmt. LLC, No. 09-C-506, 2011 WL 666095, at *1 (E.D. Wis. Feb. 15, 2011) 

(quoting Haile, 657 F.2d at 823); see also S.E.C. v. Bilzerian, 378 F.3d 1100, 1104 (D.C. Cir. 

2004); Cristell, 2006 WL 316981, at *2.  The “proper documents” required to be filed by Section 

754 are “copies of the complaint and such order of appointment in the district court,” which must 

be filed “within ten days after the entry of [the Receiver’s] order of appointment.”  28 U.S.C. § 

754; see also Wealth Mgmt. LLC, 2011 WL 666095, at *2.  The filing of such papers “in another 

district within the statutory 10-day period acts to extend the receiver court’s personal jurisdiction 

over individuals in that district.”  Wealth Mgmt. LLC, 2011 WL 666095, at *1; see also S.E.C. v. 

Vision Commc’ns, Inc., 74 F.3d 287, 290-91 (D.C. Cir. 1996); Haile, 657 F.2d at 823; Steinberg 

v. A Analyst Ltd., No. 04-60898-CIV, 2009 WL 838989, at *2 (S.D. Fl. Mar. 26, 2009). 

Section 754’s companion statute, Section 1692, “provides for service of process in any 

such district where 754 filings are properly made.”  Cristell, 2006 WL 316981, at *2. 

Section 1692 states in relevant part: 

In proceedings in a district court where a receiver is appointed for property, real, 
personal or mixed, situated in different districts, process may issue and be 
executed in any such district, but orders affecting the property shall be entered of 
record in each such district. 

28 U.S.C. § 1692.  This Court has already ruled that 28 U.S.C. § 754 subjects Receivership 

Assets to nationwide jurisdiction.  [Docket No. 293.]  See also Quilling v. Stark, No. 3:05-CV-

1976-L, 2006 WL 1683442, at *3 (N.D. Tex. June 19, 2006) (Lindsay, J.) (finding that Sections 

754 and 1692 “[t]ogether . . . give a receivership court both in rem and in personam jurisdiction 

in all districts where property of the receivership estate may be located.”); Warfield v. Arpe, No. 

3:05-CV-1457-R, 2007 WL 549467, at *10-11 (N.D. Tex. Feb. 22, 2007) (Buchmeyer, J.) (“By 

enacting §§ 754 and 1692, Congress has extended the territorial jurisdiction of a receivership 

court to any district where property of the receivership may be located, as long as the receiver 
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complies with all statutory prerequisites to jurisdiction.”); Cristell, 2006 WL 316981, at *2; 

Steinberg, 2009 WL 838989, at *3; Court-Appointed Receiver of Lancer Mgmt. Group LLC v. 

Lauer, No. 05-60584-CIV, 2008 WL 906274, at *3 (S.D. Fl. Mar. 31, 2008). 

ICANN claims that “there is no evidence that [t]he Receiver has filed any such required 

documents in California, where ICANN is located.”  [Docket No. 728 at p. 6 n.4.]  This is 

incorrect.  On December 6, 2010,2 the Receiver filed the required documents and established a 

miscellaneous action in the U.S. District Court for the Central District of California, where 

ICANN is located.3  See Netsphere Inc., et al. v.. Baron et al.; Cause No. 2:10-MC-417; in the 

U.S. District Court for the Central District of California.   The same day, the Receiver served 

ICANN with a copy of the Notice of Filing Miscellaneous Action Per 28 U.S.C. § 754.  (A true 

and correct copy of the Receiver’s December 6, 2010, transmittal letter is attached hereto as 

Exhibit B.)  Additionally, on December 7, 2010, the Receiver served ICANN with additional 

copies of the Original Complaint [Docket No. 1] and the Order Appointing Receiver [Docket 

No. 124].  (A true and correct copy of the December 7, 2010 transmittal letter is attached hereto 

as Exhibit C.)  Contrary to ICANN’s contention, the Receiver complied with Section 754, thus 

extending this Court’s jurisdiction over ICANN.4   

                                                 
2  ICANN asserts that, because he was appointed on November 24, 2010, the Receiver was required to file 

the Section 754 documents “by December 4, 2010.”  [Docket No. 728 at p. 6 n.4.]  However, December 4, 2010 was 
a Saturday, and December 6, 2010 (a Monday) was the “next day that is not a Saturday, Sunday, or legal holiday.”  
See FED. R. CIV . P. 6(a)(1)(C) (applicable “in computing any time period specified . . . in any statute that does not 
specify a method of computing time,” such as 28 U.S.C. § 754). 

3 In its Response, ICANN states that its principal place of business is in Marina del Rey California, which 
is located in the Central District of California.  [Docket No. 728 at p. 3.] 

4 ICANN’s due process argument is moot since ICANN clearly knows about the Show Cause Order by way 
of the Response.  Nonetheless, ICANN had notice of the Receiver’s intentions with regard to ICANN and the UDRP 
Claim well before issuance of the Show Cause Order.  Specifically, on November 18, 2011, the Receiver requested 
in writing “that ICANN immediately instruct WIPO to observe the Stay of Proceedings [pursuant to the  Order 
Appointing Receiver] and not proceed with any adjudication of the UDRP Claim for the pendency of the 
Receivership (the ‘Instruction’).”  (A true and correct copy of the Receiver’s November 18, 2011 written request is 
attached hereto as Exhibit D.)  On November 21, 2011, ICANN responded to the Receiver and refused to comply 
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2. This Court has personal jurisdiction over ICANN. 

Even if the Court did not have jurisdiction over ICANN pursuant to 28 U.S.C. §§ 754 and 

1692 (which it does), this Court still has personal jurisdiction over ICANN.  A court will find 

personal jurisdiction over a party where two requirements are met: (1) the party “purposefully 

availed himself of the benefits and protections of the forum state by establishing ‘minimum 

contacts’ with that forum state”; and (2) “the exercise of jurisdiction over the nonresident 

defendant must not offend ‘traditional notions of fair play and substantial justice.’”  Gundle 

Lining Constr. Corp. v. Adams County Asphalt, Inc., 85 F.3d 201, 204-05 (5th Cir. 1996) 

(quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 158 (1945)).  “General 

jurisdiction” exists over a party who has “continuous and systematic general business contacts” 

with the forum state.”  Stroman Realty, Inc. v. Wercinski, 513 F.3d 476, 484 (5th Cir. 2008) 

(quoting Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 416, 104 S. Ct. 1868 

(1984)).  In determining whether the assertion of personal jurisdiction comports with “fair play 

and substantial justice,” courts may evaluate “the burden on defendant,” the forum State’s 

interest in adjudicating the dispute,” the moving party’s “interest in obtaining convenient and 

effective relief,” and “the interstate judicial system’s interest in obtaining the most efficient 

resolution of controversies.”  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 466-67, 105 S. Ct. 

                                                                                                                                                             
with the Instruction.  (A true and correct copy of ICANN’s November 21, 2011 response is attached hereto as 
Exhibit E.)   

On November 28, 2011, this Court issued its Order Granting the Receiver’s Emergency Motion to Enforce 
Stay, ordering inter alia that ICANN “immediately stay and abate the UDRP Proceeding On 
www.funnygames.com” (the “Stay Order”).  [Docket No. 724.]  Immediately, the Receiver served ICANN with the 
Stay Order.  (A true and correct copy of the Receiver’s e-mail transmitting the order to ICANN is attached hereto as 
Exhibit F.)  On November 29, 2011, ICANN transmitted correspondence to the Receiver contending inter alia it was 
not subject to the Court’s jurisdiction and, thus, did not have to comply with the Stay Order.  (A true and correct 
copy of the letter ICANN’s November 29, 2011 correspondence with the Receiver is attached hereto as Exhibit G.) 
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2174, 2184 (1985).  “These considerations sometimes serve to establish the reasonableness of 

jurisdiction upon a lesser showing of minimum contacts than would otherwise be required.”  Id.  

a. ICANN has continuous and systematic contact with the forum state. 

ICANN is “officially recognized by the U.S. Department of Commerce as the global, 

nonprofit consensus organization designed to carry on administration of the Internet name and 

address system.”  Id.; see also Sallen, 273 F.3d at 20.  ICANN “governs the assignment of 

Internet domain names, the allocation of Internet Protocol (IP) address space, and management 

of the Domain Name System (DNS) and Internet ‘root’ server.”  Parisi v. Netlearning, Inc., 139 

F.Supp.2d 745, 746 n.2 (E.D. Va. 2001).  Further, since October 1999, “ICANN has supervised a 

non-binding arbitral system [the UDRP] for resolving domain name disputes.”  Virtual 

Countries, Inc., 300 F.3d at 233.  In short, and as this Court has noted, ICANN is “a nonprofit 

corporation that governs the Internet.”  Lockheed Martin Corp. v. Network Solutions, Inc., 141 

F.Supp.2d 648, 651 (N.D. Tex. 2001) (McBryde, J.); see also Compana LLC v. Mondial 

Assistance SAS, No. 3:07-CV-1293-D, 2008 WL 190522, at *1 (N.D. Tex. Jan. 23, 2008) 

(Fitzwater, J.) (identifying ICANN as “the quasi-governmental body that regulates many aspects 

of the Internet”).  Courts have found personal jurisdiction to exist over non-resident parties based 

upon contact with the forum state over the Internet.  See e.g., EDIAS Software Int’l, L.L.C. v. 

BASIS Int’l Ltd., 947 F. Supp. 413 (D. Ariz. 1996) (personal jurisdiction established over out-of-

state defendant who posted allegedly defamatory statements on its website where court found 

postings caused injury in forum state). 

b. A finding of personal jurisdiction over ICANN comports with fair paly 
and substantial justice. 

In determining whether personal jurisdiction in this case comports with “fair play and 

substantial justice,” this Court should note that “modern transportation and communication have 
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made it much less burdensome for a party . . . to defend himself in [another] State.”  

Helicopteros Nacionales de Colombia, S.A., 466 U.S. at 423, 104 S. Ct. at 1876.  Despite the fact 

it resides in California, ICANN has had no difficulty presenting its positions to this Court.  [See 

Docket No. 728.]  Further, having disputes relating to Receivership Assets (such as 

funnygames.com) managed in a single forum—i.e., this Court, from which the Receivership 

arises—promotes “the interstate judicial system’s interest in obtaining the most efficient 

resolution of controversies.”  See Rudzewicz, 471 U.S. at 466-67, 105 S. Ct. at 2184 (1985).  The 

alternative—having such disputes heard in whatever forum Receivership Assets happen to be 

located—is the least effective approach and weighs heavily against the Receiver’s considerable 

interest in obtaining “convenient and effective relief” in this forum.  Id.  The Receiver has 

advised the Court of the tight budgetary margins within which he is operating.  [Docket No. 

707.]  Should he be forced to fight to protect Receivership Assets across multiple forums, the 

Receiver would face yet further strain on his ability to satisfy the Receivership’s liabilities at a 

time when the Receivership’s financial position is growing more and more precarious.  [Id.]  

Undoubtedly, this Court shares the Receiver’s interest in the cost-effective management of the 

Receivership estate and in the protection of assets belonging to the Receivership as the 

Rudzewicz Court advises.   
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Respectfully submitted, 

/s/ Barry M. Golden 
Barry M. Golden 
Texas State Bar No. 24002149 
Peter L. Loh 
Texas Bar Card No. 24036982 
GARDERE WYNNE SEWELL LLP  
1601 Elm Street, Suite 3000 
Dallas, Texas  75201 
(214) 999-4667 (facsimile) 
(214) 999-3000 (telephone) 
bgolden@gardere.com 
ploh@gardere.com 

ATTORNEYS FOR THE RECEIVER, 
PETER S. VOGEL 

 
 
 

CERTIFICATE OF SERVICE  
 
 I hereby certify that a true and correct copy of the foregoing document was served via the 
Court’s ECF system on all counsel of record on December 8, 2011. 

/s/ Peter L. Loh 
Peter L. Loh 
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